
Extract from Hansard 
[COUNCIL — Thursday, 25 June 2020] 

 p4284b-4318a 
Hon Sue Ellery; Hon Aaron Stonehouse; Hon Charles Smith; Hon Michael Mischin; Hon Alison Xamon; Hon 

Nick Goiran; Chair 

 [1] 

HIGH RISK OFFENDERS BILL 2019 

Committee 

Resumed from 12 March. The Deputy Chair of Committees (Hon Adele Farina) in the chair; Hon Sue Ellery 
(Leader of the House) in charge of the bill. 

Clause 29: Limitation on power to make or amend supervision order — 
Progress was reported on the following amendment moved by Hon Michael Mischin — 

Page 21, line 1 — To delete “standard”. 

The DEPUTY CHAIR: I draw members’ attention to issue 14 of supplementary notice paper 137. 

Hon SUE ELLERY: If it is of some assistance to the chamber, I might recap where we are up to. We are in the 
Legislative Council in Perth, Western Australia; and, hopefully, not for very much longer! 

Onto serious matters, we are debating the amendment at 23/29 on the supplementary notice paper, which was 
moved by Hon Michael Mischin. In a minute, I will make some comments about that to explain the government’s 
position and why we ask the chamber not to support that amendment. By way of assistance, a number of amendments 
in my name on the supplementary notice paper are consequential to an earlier amendment that was carried to add the 
word “serious”. Thanks to advice from the Clerk, I learned that there is a way for us to deal with those en bloc. When 
the first of those arises, I will seek to move them en bloc. I also wanted to express my thanks to Hon Michael Mischin 
in indicating there have been discussions right up until this morning about other ways the government might be 
able to accommodate some of the amendments that are already on the supplementary notice paper. Agreement 
has been reached on two of those. We will deal with those when we get to them. I want to start by thanking 
Hon Michael Mischin for that work that has been going on this week. 

I will turn to the reasons that the government does not want the chamber to agree to the amendment that would 
add the word “standard” to clause 29. When the chamber last considered the bill, it was considering this amendment 
by Hon Michael Mischin to delete the word “standard” from clause 29(1). In order to understand why the government 
seeks that the chamber rejects this amendment, I ask members to cast their minds to what must have occurred already 
before clause 29(1) can become relevant. Clause 29 limits the power of the Supreme Court to make a supervision 
order. A supervision order is one kind of restriction order; the other is a continuing detention order. Like a continuing 
detention order, a supervision order can be made only if the Supreme Court has found that the offender is a high-risk 
serious offender. If the Supreme Court makes that finding under clause 48(1), the court must either make a continuing 
detention order or a supervision order. The court can make that finding only if it is satisfied by acceptable and 
cogent evidence and to a high degree of probability that it is necessary to make a restriction order in relation to the 
offender to ensure adequate protection of the community against an unacceptable risk that the offender will commit 
a serious offence. That is set out in clause 7. 

By the time the court considers whether to make a continuing detention order or a supervision order, it has already 
made two threshold findings: firstly, unless a restriction order is made, it has found that the offender poses an 
unacceptable risk of committing a serious offence. The court has already had to satisfy itself of that. Secondly, it 
found it was necessary to make a restriction order, either a continuing detention order or a supervision order, in 
relation to the offender to adequately protect the community against that risk. Those two decisions have already been 
made. In deciding whether to make a continuing detention order or a supervision order, the paramount consideration 
for the court is the need to ensure adequate protection of the community. That is at clause 48(2). In deciding whether 
to affirm or amend a supervision order, or to release or detain a high-risk serious offender during proceedings in 
relation to a supervision order, the paramount consideration is the same.  
When we were last debating this, Hon Aaron Stonehouse made the point that the paramount consideration for the 
court continues to be the need to ensure adequate protection of the community. I draw members’ attention to 
clauses 55(3) and 56(6). Whenever the Supreme Court is deciding whether to make, affirm or amend a supervision 
order and clause 29(1) becomes relevant, it is doing so in light of three key matters. One, the court is satisfied 
that the offender poses an unacceptable risk of committing a serious offence unless a restriction order is made; 
two, the court is satisfied that it is necessary to make a restriction order of a particular type, either a continuing 
detention order or a supervision order, in relation to the offender to adequately protect the community against that 
risk; and three, the paramount consideration for the court is the need to ensure adequate protection of the community 
from the unacceptable risk of the offender committing a serious offence. 
Clause 29(1) requires the offender to satisfy the court on the balance of probabilities that they will substantially 
comply with the standard conditions of every supervision order. The standard conditions are found at clause 30(2). 
They are the key conditions that, if they are substantially complied with, will protect the community. Those standard 
conditions provide for the supervision of the offender and the offender’s movements by a community corrections 
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order, which is set out in clause 30(2)(a) to (e), and by electronic monitoring in clause 30(2)(g). Those are not the 
only standard conditions. There is one more—namely, that the offender will not commit a serious offence during 
the period of the order, which is in clause 30(2)(f). I ask members to think about that. 
Under clause 29(1), the Supreme Court cannot make a supervision order unless the offender satisfies the court on 
the balance of probabilities that he or she will substantially comply with that condition. To put that another way, 
the court cannot make a supervision order unless the offender satisfies the court on the balance of probabilities 
that the supervision order will substantially achieve the whole purpose of a restriction order—that is, adequate 
protection of the community from the unacceptable risk of the offender committing a serious offence. If the court 
cannot make a supervision order, it must make a continuing detention order. That is no small matter. When that is 
understood, it should be plain that there is therefore no need for the amendment proposed by Hon Michael Mischin. 
It is not necessary, but, more than that, it is unhelpful to the process provided for by the bill. 
As the legislation stands in both the Dangerous Sexual Offenders Act and this bill, the state must satisfy the court that 
an offender is what will be known under this bill as a “high risk serious offender”. We know that it is for the offender 
to satisfy the court that he or she will substantially comply with the standard conditions. Those things are known 
ahead of time and the parties need to prepare for those. It makes sense in that context for the legislation to specify 
who has the onus of proof and what the standard of proof is to be. Just as with standard conditions, a non-standard 
condition would generally be imposed only if a court is satisfied that it is necessary to adequately protect the 
community. However, the difference between standard and non-standard conditions is that the onus of proof is not 
expressly required to be demonstrated upon the balance of probabilities. By the very nature of a non-standard 
condition, it will not always be capable of proof to a particular standard. That will be so if the non-standard condition 
has a qualitative aspect to it. For example, a non-standard condition might require an offender to consult and 
engage with any psychiatrist, psychologist or other health professional, and there is at least one case in which such 
a condition has been imposed. The requirement that an offender engage with a health professional is qualitative 
and different from the objective requirements of standard conditions relating to monitoring. 
Another point is that a non-standard condition imposed under clause 30(5)(b) may be imposed when the court thinks 
it is appropriate for the rehabilitation, care or treatment of the offender. That is an alternative aim for ensuring 
adequate protection of the community or victims of serious offenders. It would be an odd situation if a court could 
not make a supervision order and was therefore required to make a continuing detention order even if it considered 
that the community would be adequately protected, but that it could not be satisfied on the balance of probabilities 
that the rehabilitation, care or treatment of the offender would succeed. It would be wrong to prevent the Supreme 
Court from making a supervision order because it was not satisfied on the balance of probabilities that the offender 
would be rehabilitated even if the community was adequately protected by the standard conditions. 
The DEPUTY CHAIR: Hon Sue Ellery. 
Hon SUE ELLERY: Thank you. 
A court should never be required to make a continuing detention order beyond what is necessary for the adequate 
protection of the community, particularly where a non-standard condition is not by its nature susceptible to proof on 
the balance of probabilities. If that situation becomes a possibility as a result of the amendment, serious constitutional 
questions may well be asked about the legislation and whether the court is subject to an obligation to impose 
continuing detention when this is unnecessary. Upon consultation, I am advised, the Solicitor-General has expressed 
this concern. Also, non-standard conditions may emerge in the course of proceedings. It is a matter for the court 
to determine whether it thinks it appropriate that a condition be imposed. It may not be possible to assign a burden 
of proof for such a non-standard condition; because it evolves during the course of a hearing, preparation cannot 
occur in the same way that parties can prepare to prove known standard conditions. For all these reasons, the 
government cannot support this amendment. 
Hon AARON STONEHOUSE: The minister made reference to some advice that the government received from 
the Solicitor-General. I am wondering whether the minister is able to table any advice—I can pre-empt the answer, 
I suppose, to some extent. Can the minister table any advice on the constitutional risk of accepting the amendment 
proposed by Hon Michael Mischin? Is there any further information the minister can provide on that? If it can be 
tabled, that would certainly be helpful. 
Hon SUE ELLERY: I am not able to provide the member with a document, but as the member will recall from 
what I have just outlined, it really goes to a court being put in the position of having to issue an order beyond what 
it is actually required to. The court is required to make a continuing detention order, even if it considered that the 
community would be adequately protected, only because it could not be satisfied that on the balance of probabilities 
rehabilitation, care or treatment would succeed. That is the issue. It is putting the court in a position whereby it would 
have to make an order that it would otherwise not make, because the order is not related to whether it is satisfied 
that the community would be adequately protected, but just that the court could not be satisfied on the balance of 
probabilities of that other limb. Therefore, that is the issue that we say could cause us a constitutional issue. 
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Hon CHARLES SMITH: Hon Aaron Stonehouse has raised constitutional questions, but as I said in my second 
reading contribution I support the bill in its entirety. I understand what Hon Michael Mischin is trying to achieve, 
but I wonder whether the minister could advise what the “non-standard conditions” could be? 
Hon SUE ELLERY: Clause 30(5) states — 

A supervision order may contain any other terms that the court thinks appropriate — 
(a) to ensure adequate protection of the community; or 
(b) for the rehabilitation, care or treatment of the offender subject to the order; or 
(c) to ensure adequate protection of victims of serious offences committed by the offender subject 

to the order. 
Under paragraph (b) and the provision “for the rehabilitation, care or treatment”, the court could impose an order 
that contains any manner of things that are qualitative, as I said in my earlier comments, as opposed to quantitative, 
such as engaging with a mental health professional, for example. It is difficult for those things to be completely 
quantitative, if you like—I suppose that is the opposite of qualitative. The court has the power to do those things, 
and those things may well alter, depending on the circumstances. Because they go to the rehabilitation, care or 
treatment of the offender, they could involve a number of things. The court, quite rightly, says that in these particular 
circumstances, we think this needs to be contained in the order as well, but they will not be things that are necessarily 
neatly measured and able to be quantified. 
Hon MICHAEL MISCHIN: I start by thanking the minister for her comments at the start of these proceedings. 
I hope that we can proceed down the track in the same spirit of cooperation with some of the amendments that 
need to be addressed. Before I forget, I should also thank two of the officers from the Attorney General’s office, 
Jessica Evans and Morena Evans, for the work they have been putting in to provide support materials and liaise 
with me, and I hope others, to keep members informed and to assist in the process. They have been exemplary in 
their attention to their duties and responsibilities, so any failings are ours, as the books say. 
I heard what the minister had to say on the subject of clause 29 and I understand where she is coming from, but 
I cannot entirely agree with it. I will set out the reasons for that in a moment. It would have been helpful, knowing 
that this issue was going to be debated, if we perhaps had had a written copy of the government’s position on this 
so that we could actually absorb what is a technical argument, especially if members are unfamiliar with the way 
the legislation works currently and the way the courts address these issues. 
We have already dealt with one amendment to clause 29. Against the background of what the minister outlined 
are the threshold issues that the court needs to be satisfied of—that a person is a high-risk serious offender within 
the meaning of the act and that the paramount consideration is the safety of the community and the like—a court 
cannot make a supervision order for an offender unless it is satisfied on the balance of probabilities that the offender 
will “substantially” comply with the standard conditions of the order. I moved an amendment for the removal of 
the word “substantially” so that there would have to be a satisfaction that the offender “will” comply. I did that in 
the light of the government’s pre-election commitments on what it believed was necessary to ensure the safety of the 
community. That failed. So be it. We are left with a court having to be satisfied not of compliance, but of substantial 
compliance. But that substantial compliance is limited at the moment to only the standard conditions of the order, 
as the minister has mentioned. 

The standard conditions are set out in clause 30(2). The court has to be satisfied that an offender will substantially 
comply with a requirement to report at various times and places; substantially comply with a condition to report 
to and receive visits from corrections officers in accordance with directions—not “will”, but “substantially” comply 
with that; substantially notify a community corrections officer of a change of name, address et cetera; substantially 
comply with a condition for being under supervision; substantially comply with any directions; substantially 
comply with a condition not to leave or stay out of Western Australia without permission; and substantially comply 
with a condition to not commit a serious offence. It is not “comply” with that condition, but “substantially” comply 
with that condition. There is a prognostication involved. There is some oracle gazing and assessing of the risk 
involved and a decision that, notwithstanding all that, they will substantially comply with those requirements for 
the safety of the community. Finally, the offender will substantially comply with the condition to be subject to 
electronic monitoring. 
That is all very well and good. What I am suggesting, though, is that there also ought to at least be a satisfaction, 
against the background of community safety being the paramount consideration, of substantial compliance with 
an order under clause 30(3) that the offender not make public any statement, information or opinion relating 
directly or indirectly to any victim of a crime that he or she has committed. What is wrong about that—substantially 
comply with the condition that they do not go out and publicly write a book on the subject of how they raped X? 
What is wrong with substantial compliance with a condition that is otherwise thought appropriate by the court to 
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ensure the adequate protection of the community? That is one of the considerations that the court has to assess 
against the background of the protection of the community being paramount, but we are saying that it is too hard 
for the court to then say, “Look, I think you’ll substantially comply with all the standard conditions but, just for 
the safety of the community, I think that a special, additional condition is required for you, in the light of your 
background and propensities et cetera, to ensure the adequate protection of the community, but I don’t actually 
have to be satisfied that you’ll substantially comply with it.” That seems to me to be absurd. Likewise, a supervision 
order—it is not a standard condition—may contain any other terms that the court thinks appropriate for the 
rehabilitation, care or treatment of the offender. We are not talking about an outcome that they will be rehabilitated 
and the like. It is dealing with a particular offender by saying, “I think what would help your rehabilitation and 
reduce the risk to the community in the long term as well as the short term is that you do X. You go and see a particular 
specialist in the field of either mental health, health or whatever it happens to be to get some counselling.” It is 
not talking about the outcomes but, “I, the court, think that that would be a good idea, but actually I don’t much 
care whether you will substantially comply with that.” That, to me, is absurd. Likewise—here comes the rub—
clause 30(5) states — 

A supervision order may contain any other terms that the court thinks appropriate — 
… 
(c) to ensure adequate protection of victims of serious offences committed by the offender subject 

to the order. 
With that particular offender, the court says, “I’ve accepted you’re a high-risk serious offender. Ordinarily, in the 
circumstances, you ought to be in custody because of the risk and adequate protection of the community, but I’m 
satisfied that I can craft conditions—standard and otherwise—to ensure the safety of the community, which is the 
paramount consideration, and one of those, in the light of the victim impact statement that I have received and the 
fear that the victim has expressed in that of encountering you in the future, I will make an order that you stay away 
from the victim. But don’t think that that means much because I don’t actually have to be satisfied to any level 
that you will substantially comply with that order.” That is the logic of it, and to me that seems bizarre. We are not 
talking about the outcome that he will not, but simply an assessment that he will substantially comply with not only 
these orders, not the standard ones alone, but also others that are crafted specifically for that offender to ensure that 
it is safe to release them and it is worth taking the risk. It is consistent with the government’s pre-election commitment 
that any breach of any condition should see an offender end up in jail until such time as a court decides whether 
they have committed the breach. 
The CHAIR: Hon Michael Mischin. 
Hon MICHAEL MISCHIN: It is not only consistent with the government’s pre-election comments that before 
a dangerous sex offender—read “high-risk serious offender” now—can be released, a court has to be satisfied on 
the balance of probabilities, with the onus on the offender, that they will comply with every condition, but also 
a matter of practicality and commonsense. If a court is crafting conditions to deal with a particular risk and says, 
“This is important to impose as a condition of being released because the paramount consideration is the safety of 
the community, and this condition is necessary to protect the victim, to facilitate rehabilitation and to ensure adequate 
protection of the community”, I would think that a court, as a matter of course, would assess whether the offender 
could be trusted to comply with those conditions at least substantially. 
I understand that some members do not like the idea of this legislation and post-sentence controls. I accept that 
philosophical argument. The reality is that we have it, it is being expanded and it will happen. If the objective is 
to make sure that it works and we do not have the problems and fears of the community being exploited—as they 
have been in the past—by being told about offenders who may interfere with and terrorise victims, and may not 
comply with conditions, I see no harm in ensuring that the philosophy of substantial compliance with a condition 
as a threshold should not be to any condition a court thinks is necessary and appropriate to control that offender in 
the community. I urge members to support the deletion of the word “standard” so that it applies to any conditions. 
If the government manages to identify a particular problem as a consequence of that, I am happy to entertain an 
amendment to it, but I have not seen demonstrated any of that in respect of this, nor any qualitative difference between 
the standard conditions and those that a court would be required to think about to manage a particular risk. 

Hon SUE ELLERY: I will have one more go at this. These are very serious powers and matters that are subject 
to being undermined or overturned effectively if they go beyond what is constitutionally appropriate. We do not 
want to throw the baby out with the bathwater. Two things need to be understood here. There are two categories 
of conditions that the court must be satisfied about or can use to issue orders—that is, standard and non-standard 
conditions. They are separated because the non-standard category contains an element that is not easily measurable. 
By exercising such an important power, we are asking a court to detain someone who in other circumstances could 
be released under another set of conditions, because the court has not able to satisfy itself that some test that is 
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very difficult to measure has been met. If the court cannot be satisfied on matters that are not easily measurable—
that is, because they are non-standard of their very nature, and that is why there are two categories—we leave it 
no option but to issue the higher level detention order. Because we are dealing with that situation, that of itself 
puts at risk the whole framework, and brings me to saying that we are throwing the baby out with the bathwater. 

I understand the motivation, but I ask members not to accept the honourable member’s proposition that it causes 
no harm, because it potentially does. Therefore, it is really important that we do not put the court in a position in 
which it must make a higher level order—that is, detention—and therefore put that at risk and draw to the attention 
of a higher court the constitutionality of these provisions. We do not want to throw out the legislation because we 
are asking a court to do something that in some circumstances it would not be able to do. It is a test a court would 
not be able to measure and it would be left with no option but to issue the higher, more serious order, if you like. For 
those reasons, I ask members not to support Hon Michael Mischin’s amendment. I will leave my comments there. 

Hon AARON STONEHOUSE: Lately, I have been thinking about this amendment a lot. I thank the 
Attorney General’s staff for making themselves available and giving me an updated brief on the amendments we 
are considering. I am fully aware of the government’s concerns; however, I am not so sure that I have reached the 
same conclusion. It seems to me that the court has a great degree of discretion in creating or imposing non-standard 
conditions. In fact, it does not even need to impose non-standard conditions. Clause 30(5) states — 

A supervision order may contain any other terms that the court thinks appropriate — 

Someone more learned in the law could clarify this matter, but I think it is entirely possible that courts would look 
at the types of compliance required and the degree to which the court must be satisfied that a prisoner would 
comply with conditions, and take that into account when it writes, or creates, those conditions. It would be rather 
strange for a court that is aware of the fact that a prisoner must on the balance of probabilities substantially comply 
with the conditions to then impose a condition that is qualitative and virtually impossible for a prisoner to prove 
that they will comply with. I think that would be rather unusual. I do not foresee the kind of mischief, or problem, 
arising that the minister described. Generally, as a principle, if a court is going to write conditions and impose 
them on a prisoner, presumably for the safety of the public, and they are good enough for the prisoner and good 
enough for the court, why should we not ensure that the court on the balance of probabilities is convinced that 
a prisoner will comply with those conditions, standard or otherwise? It just seems rather strange to empower the 
court to create conditions and then not make it a requirement for the court to be satisfied that a prisoner will 
substantially comply. 

That being the case, I have thought about this very carefully and for a long time, and I am inclined to agree with 
the amendment proposed by Hon Michael Mischin. 

Hon ALISON XAMON: I indicate that the Greens will not be supporting the amendment that has been put 
forward by Hon Michael Mischin. The concern I have is that often the workability or otherwise of conditions does 
not become apparent until the conditions are implemented; people need to attempt to comply with them in practice. 
I want to ensure that the bill provides for the retention of as much judicial discretion as possible. I have made no 
secret of the fact that I am concerned about the High Risk Offenders Bill 2019 as a whole, but to the extent that 
we need to try to minimise the capacity for this legislation to trample on the rule of law any more than it already 
will, this amendment as proposed goes entirely in the wrong direction, and we will not be supporting it. 

Hon CHARLES SMITH: It has been really quite difficult to come to a reasonable conclusion on what 
Hon Michael Mischin is trying to achieve with this amendment. As I said previously, the Western Australia Party 
supports this bill in its entirety and is, at the moment, satisfied to support clause 29 unamended. In this instance, 
we will not be supporting this amendment. 

Hon MICHAEL MISCHIN: I understand the manner in which members, of course, have to decide on these issues. 
I do not see an impediment. It is unfortunate that the government has not favoured us with support by way of legal 
opinion so that we can see whether there is anything in the constitutional argument that has been raised that does 
not already affect the other elements of the bill. It is also unfortunate that the alleged stringency the Labor Party 
sought to promote to exploit its position prior to the last election has now been abandoned on what it claims is 
better advice, after having been so critical of the previous government’s regime and alleging that it needed to do 
things to fix it. One of the things the government is not doing is what it promised to do previously, and it ridiculed 
any complaints about the need to be constitutionally careful. I am not convinced by the argument put by the 
government and I will not be convinced by it unless the government favours us with the legal opinion upon which 
it is based, so that we can see just how it actually operates, rather than having it through hearsay. It is unfortunate 
that the government has declined to do that on an issue such as this. 
Nevertheless, I have moved the amendment standing in my name, and we will see where the cards fall. 

Division 
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Amendment put and a division taken, the Chair casting his vote with the ayes, with the following result — 
Ayes (10) 

Hon Jim Chown Hon Nick Goiran Hon Simon O’Brien Hon Ken Baston (Teller) 
Hon Peter Collier Hon Rick Mazza Hon Tjorn Sibma  
Hon Donna Faragher Hon Michael Mischin Hon Aaron Stonehouse  

 

Noes (21) 

Hon Martin Aldridge Hon Colin de Grussa Hon Kyle McGinn Hon Darren West 
Hon Jacqui Boydell Hon Sue Ellery Hon Martin Pritchard Hon Alison Xamon 
Hon Robin Chapple Hon Diane Evers Hon Samantha Rowe Hon Pierre Yang (Teller) 
Hon Tim Clifford Hon Adele Farina Hon Charles Smith  
Hon Alanna Clohesy Hon Laurie Graham Hon Matthew Swinbourn  
Hon Stephen Dawson Hon Alannah MacTiernan Hon Colin Tincknell  

Amendment thus negatived. 
Clause put and passed. 
Clause 30: Conditions of supervision order — 
Hon NICK GOIRAN: Clause 30(5) gives a judge broad discretion to include terms that the court thinks appropriate 
for a supervision order. Do those terms need to be consistent with other Western Australian laws? 
Hon SUE ELLERY: Yes.  
Hon NICK GOIRAN: Minister, could a judge include an order permitting access to prostitution? 
Hon SUE ELLERY: A term could not be imposed that would authorise a person to commit an unlawful act. 
Hon NICK GOIRAN: My question was whether a judge could include an order permitting access to prostitution. 
That is what happened in the Latimer case, and the Attorney General did nothing about that, despite the fact that when 
he was in opposition, he raged about any dangerous sex offender who was let out with any particular conditions. 
The situation in the Latimer case is unacceptable given that the minister earlier confirmed that a judge does have 
the broad discretion to include terms, and that those terms need to be consistent with other WA laws. I ask the 
minister to turn later in the bill to schedule 1, division 1, subdivision 4, where she will see a range of offences under 
the Prostitution Act 2000. Again, I ask: could a judge include an order permitting access to prostitution, as indeed 
happened in the Latimer case? 
Hon SUE ELLERY: Chair, I understand the question that the honourable member is putting to me. I have already 
given the answer and I am not going to give another. I have given the answer. 
Hon NICK GOIRAN: The minister gave a response but she did not give an answer. Words came out of her mouth 
and they have been recorded by Hansard. That is a response, but it is not an answer. My question was: could a judge 
include an order permitting access to prostitution? The minister has not answered that question. Hansard will 
reflect that the minister has not answered that question. 
Hon SUE ELLERY: Hansard will reflect that the member does not like my answer, but I have given him an answer. 
Hon NICK GOIRAN: No; I do not have access to Hansard, but my recollection is that the minister said that a judge 
could include an order so long as it was compliant with WA law, or words to that effect. That is not my question. 
My question is: could the order include access to prostitution? It is relevant; it is part of the Latimer case and it is 
part of a matter that has been of serious concern to the community. A dangerous sex offender was allowed out under 
the stewardship and the governance of the current Attorney General of Western Australia, who refused to do anything 
about it and refused to appeal, despite the fact that when we were in government, if this had happened, he would 
have lost it and not believed it. My contribution to the second reading debate was quite a long time ago. In fairness 
to the minister, this matter was first debated a long, long time ago. In fact, the last time we even considered this 
bill was more than three months ago. But during my second reading contribution, I specifically raised this issue. 

I draw to the minister’s attention the inconsistency with section 190(3) of the Criminal Code expressly on this 
point. I draw to the minister’s attention the inconsistency with what appears in the bill at schedule 1, division 1, 
subdivision 4, which includes a range of offences. What is the schedule all about? The schedule is about what 
the government would like us to agree are considered to be serious offences. One of those serious offences is 
“seeking to induce person to act as prostitute”. It is a nonsense for a judicial officer in Western Australia to allow 
a dangerous sex offender out into the community with strict conditions because the judicial officer is concerned 
that the person is actually a grave risk to the community, but one of the conditions is access to prostitution. That 
is a nonsense, to say nothing for its inconsistency with the law of Western Australia. But as she has already indicated, 
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the minister is unwilling to provide an answer to this question. The minister is prepared to, at most, provide 
a response, but is unwilling to provide an answer. 

I will close with this point, because the minister is as keen as I am to make sure that we finish off the business at 
some point between now and midnight. I will draw this to the minister’s attention, because I can see that this is going 
to happen on multiple other occasions today. It is not something that we have experienced over the last two days. 
I have been involved in every bill this week. When I have asked questions of Minister Dawson, I have received an 
answer. When I have asked questions of Minister MacTiernan, I have received an answer. It may have required 
a couple of other opportunities, but I have received an answer. Yes—the minister is right; sometimes we do not 
always agree with the answer, but we have received an answer. In this instance, we have not received an answer; 
we have received a response. If the minister would like to take any advice on that, I would encourage her to become 
familiar with the concept of a constructive refusal to answer, because that is what has happened here today and 
that is what the record reflects—a constructive refusal to answer. 

That said, I just make the point that it appears to me that to the extent we can appreciate the response that has been 
provided, it is at least clear that if a judge makes an order under clause 30(5), which gives the judge very broad 
discretion, the judge could include terms that the judge thinks are appropriate for a supervision order. Why would 
they do that? It would be for the benefit of community safety. Certainly this is what I am saying today to the judges 
of Western Australia: when they look to implement this provision, we expect them to do so in a way that is consistent 
with other WA laws. We do not expect them to include any terms that would be inconsistent with other WA laws. 

Clause put and passed. 

Clause 31: Electronic monitoring — 

Hon MICHAEL MISCHIN: One of the standard conditions that a court must be satisfied of on the balance of 
probabilities is that an offender will substantially comply with clause 30(2)(g), which states that the offender — 

be subject to electronic monitoring under section 31.  

Clause 31 outlines what electronic monitoring involves and subclause (4) states — 

A community corrections officer may suspend the electronic monitoring of an offender subject to 
a supervision order — 

(a) while satisfied that it is not practicable to subject the offender to electronic monitoring; or 

(b) while satisfied that it is not necessary for the offender to be subject to electronic monitoring. 

I would like the government to explain how those two provisions are to interact. We have been told that the paramount 
consideration of this legislation is the protection of the community, but never mind a condition saying, “Stay away 
from the victim. I don’t, as a judge, have to be satisfied that there will be substantial compliance with that. That 
makes it unconstitutional, apparently. But I do have to be satisfied that the offender will substantially comply with 
electronic monitoring.” Then we have clause 31, under which a community corrections officer can say, “Don’t worry 
about that.” Can the government explain the rationale and reasoning there and, in particular, how that discretion 
by a community corrections officer is to be exercised? Are there any records on the number of cases to which the 
equivalent of subclause (4) has been applied? Are records kept of the sorts of reasons for that decision? Have any 
consequences been evidenced by those sorts of decisions being made by community corrections officers, and in 
accordance with what criteria is that discretion exercised? 

Hon SUE ELLERY: While the advisers are looking at the operational procedures, I can give the member the answer 
to the second part of his question. Clause 30 outlines the different conditions of a supervision order. A community 
corrections officer may authorise the suspension of electronic monitoring, including for medical procedures, 
emergencies or issues around coverage in some remote areas. Other considerations may include an offender changing 
their place of residence, which may warrant the suspension of electronic monitoring pending installation at the new 
premises, and if an electronic monitoring device is installed at the offender’s place of employment and the offender 
ceases employment, the electronic monitoring can be suspended. However, a senior community corrections officer 
who has experience in dealing with serious offenders will be assigned to this cohort of offenders. Operational 
procedures will require the approval of a deputy commissioner before electronic monitoring is suspended. That is 
the hierarchy of decision-making. 

I will see whether anything more can be found in the operational procedures. A recommendation for the suspension of 
GPS monitoring should be made only when it can be verified that the adequate protection of the community is ensured 
or that a change in circumstances has rendered GPS monitoring not practicable or necessary. The primary factors that 
should be considered before making a recommendation for the suspension include, but are not limited to, whether 
the offender has maintained a satisfactory GPS movement record, and any recommendation made in psychological 
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or psychiatric reports that confirms that the offender could be safely managed in the community without electronic 
monitoring. If there are sufficient indicators for the suspension of GPS monitoring, which the interagency public 
protection committee would be likely to approve, the process for suspension is as follows. If there is supporting 
evidence to recommend the suspension, the case manager must include the relevant information in a community 
business information system—the data management system—case review. They must complete the CBIS event GPS 
monitoring request to suspend and the linked suspension of GPS monitoring form. That must be done in accordance 
with the process that is outlined in the operational procedures. Immediately following the deputy commissioner’s 
approval, the manager must ensure that the CBIS document on the suspension of GPS monitoring is tabled at the 
interagency public protection committee and public protection review committee meetings. If the suspension is 
supported by the public protection review committee, the deputy commissioner is the final decision-maker. 
Hon MICHAEL MISCHIN: One thing flows from that and it goes back to the necessity of the court to be satisfied 
of certain things. I remind members that clause 29(1) states — 

A court cannot make, affirm or amend a supervision order in relation to an offender unless it is satisfied, 
on the balance of probabilities, that the offender will substantially comply with the standard conditions 
of the order as made, affirmed or amended. 

The onus of proof is on the offender, and one of the standard conditions that the court has to be satisfied or 
persuaded of is that the offender will be subject to electronic monitoring under clause 31. Yet, if an offender cannot 
be subject to electronic monitoring under clause 31 for some reason, that offender is not brought back to the court 
to say that he can no longer substantially comply with the provision. It is the community corrections officer who 
can relieve that obligation. By a matter of logic, is the offender not able to substantially comply with the order? 
How is that meant to work when a court must be satisfied that an offender will comply with a court order, otherwise 
he cannot be released, but when he cannot comply, instead of a court having to review the situation, the community 
corrections officer can say, “That’s okay. You don’t have to abide by that”? Does that not undermine the integrity 
of the necessity for persuasion that there will be compliance with that condition—never mind about compliance 
with not bothering victims? 
Hon SUE ELLERY: When the court makes a decision about the nature of the order and whether the offender can 
substantially comply, the court does that in the context of clause 31, which contemplates that a community corrections 
officer may suspend in certain circumstances, and I have provided some examples. This provision makes the 
system practical, with the offender not having to return to the court to deal with matters such as whether an offender 
needs to attend a medical procedure. In any event, the decision-making of the court is not undermined. It occurs 
in the context of clause 31(4), which contemplates certain circumstances in which a community corrections officer, 
following the procedures that I just advised the chamber of, can suspend electronic monitoring. 
Hon NICK GOIRAN: This is an important matter because one of our fundamental legislative scrutiny principles 
asks whether a bill allows the delegation of administrative power only in appropriate cases and to appropriate 
persons. In this situation, a community corrections officer has the power to suspend electronic monitoring after 
a court has made such an order. In actual fact, the court has no discretion. As the honourable shadow Attorney General 
has pointed out, the clause we just passed, clause 30, states at subclause (2) — 

A supervision order in relation to an offender must require that the offender — 
… 
(g) be subject to electronic monitoring under section 31. 

The judicial officer has zero discretion. We, the Parliament, are insisting that the judicial officer, the decision-maker, 
makes sure that there is electronic monitoring. In the very next clause, the one before us now—clause 31—we will 
delegate administrative power to an individual, a community corrections officer, and we will give them the discretion 
to suspend. I can understand that there may be circumstances, under clause 31(4)(a), in which it is not practicable 
to subject the offender to electronic monitoring—a medical procedure or something of that nature. But what is 
contemplated by circumstances in which the corrections officer considers that it is not necessary? 
Hon SUE ELLERY: I will make a couple of points. The first is that Parliament has already made a decision on these 
provisions. We did so when the Dangerous Sexual Offenders Legislation Amendment Bill was before the chamber. 
The exact same provisions are in that act—it is now an act—at section 19A(4). Parliament has already considered 
this exact delegation, to use the honourable member’s description. My example might overlap with the medical 
example that we were given. For example, if, as part of the medical procedure, the offender is under anaesthetic and 
is immobile as a consequence, that may be why the officer determines that it is unnecessary. 
Clause put and passed. 
Clause 32 put and passed. 
Clause 33: Enforcement of electronic monitoring and curfew requirement — 
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Hon SUE ELLERY: I move — 
Page 25, lines 18 to 20 — To delete the lines and substitute — 

(3) A person must not without reasonable excuse remove, or interfere with, or interfere with the 
operation of, an electronic monitoring device required to be worn or installed under section 31(3) 
in such a way as to prevent or impede monitoring of the offender’s location. 

This amendment will delete and substitute particular lines. This amendment responds to a recent concern from the 
Director of Public Prosecutions about the current wording of clause 33(3). The concern is that the wording of 
clause 33(3) may in fact be read down by a court, the effect of which could be that whilst an offender may remove 
their electronic monitoring device, it may still be operating effectively; hence, the offender does not “interfere” with 
the operation of the device. This amendment makes it clear that it is an offence to remove the monitoring device. 
The DEPUTY CHAIR (Hon Dr Steve Thomas): I ask members to note that the effect of this amendment means 
that line 21 remains; that is, the penalty for this subsection would remain. 
Hon MICHAEL MISCHIN: We will support the proposed amendment at 5/33. I have one question. The minister 
said that the advice from the DPP was recent. Can the minister tell us when the DPP noticed this problem and 
informed the government? 
Hon SUE ELLERY: Without having documentation in front of us, the best recollection of the adviser at the table 
is sometime in March. 
Amendment put and passed. 
Hon SUE ELLERY: I move the amendment in my name on the supplementary notice paper at 6/33 — 

Page 25, line 22 — To delete “If” and substitute — 
Except as provided in subsection (4A), if 

The rationale for this amendment also applies to the next one in my name on the supplementary notice paper; so 
if I can be so bold I will talk about both in the one speech. The amendment responds to some concerns that were 
raised earlier in the debate by Hon Alison Xamon and Hon Aaron Stonehouse, which went to the problematic 
effect of mandatory imprisonment sentences for the offence described in clause 33(3). As Hon Alison Xamon 
noted, the provision as drafted will impose a minimum mandatory sentence of 12 months’ imprisonment for any 
person who, without reasonable excuse, interferes with the operation of an electronic monitoring device. The 
accused could be a partner who has a history of being subjected to domestic violence, who, under coercion, decides 
to help her partner take off the device. If such a circumstance were not taken to amount to a reasonable excuse, such 
a person would be liable to a 12-month mandatory term of imprisonment. That could have an unintended and unjust 
impact. The provision, as amended, will retain the presumption of a term of imprisonment of at least 12 months; 
however, it will allow the court to access all available sentencing options if a minimum of 12 months’ imprisonment 
would clearly be unjust given the circumstances of the offence and the person. 
Hon MICHAEL MISCHIN: I make the following points regarding this: I will not oppose the amendment, but 
the way that the provision currently stands is that anyone who, without reasonable excuse—I would have thought 
that being under duress might be a reasonable excuse—removes, or interferes with the operation of, an electronic 
monitoring device required to be worn or installed under section 31(3), in such a way as to prevent or impede 
monitoring of the offender’s location, and is convicted of an offence, has to go to jail for at least 12 months and 
that term cannot be suspended. That is consistent with the manner in which the Labor Party, when it was in opposition, 
portrayed the need to have stringent controls over these dangerous sex offenders in our community, and it is now 
translating that to high-risk serious offenders. Bear in mind that electronic monitoring is a standard condition. Now 
we are told that we are going to water down all of that and simply make it a presumption that if it would be clearly 
unjust given the circumstances of the case, a person does not have to go to jail after all; they can go to jail for less 
than 12 months. For a start, the Sentencing Act 1995 has a limit on the minimum term of imprisonment—from 
memory, it is six months. Therefore, a person cannot go to jail for fewer than six months, and they might not go to 
jail at all. What are the options? Is it a fine? If we are dealing with someone who is a dangerous high-risk offender 
but is suffering hardship—we know that a fine is worthless and of no effect—what is the penalty? What is the 
incentive or the deterrent? That is the first question. 
Secondly, as I say, I would have thought that a court could not impose a penalty that is clearly unjust anyway but 
to accommodate the specific circumstances that Hon Alison Xamon seems to have raised would appear to be 
accommodated anyway within the bounds of the amendment proposed by the new subclause (3). Perhaps the minister 
can explain why this continued watering down of the sanctions is necessary. Remember that when we were in 
government, the opposition would say, “Any breach of any condition—back to jail. No excuses!” Now it says, 
“Back to jail, unless you shouldn’t be sent back to jail!” 
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Hon SUE ELLERY: To the point that the honourable member made about what is the incentive or what is the stick, 
I reiterate that the provision as amended retains the presumption of a term of imprisonment of at least 12 months—
that remains the case. I do not know whether the honourable member has it in front of him, but if he reads the 
Sentencing Act, he will see that section 41 states — 

(2) If the offender is a natural person, the court may — 

(a) use any one of the sentencing options in section 39(2); or 

(b) use any one of the sentencing options in section 39(2) (other than a sentencing option in 
section 39(2)(a) or (c)) and in addition fine the offender. 

Under “Part 5 — Sentencing options”, in section 39 options for the court to sentence a person are laid out in 
paragraphs (a) to (h) and include any manner of things such as making a spent conviction order, imposing 
a conditional release order, imposing a suspended fine, imposing a community-based order, imposing an intensive 
supervision order and others. 

Hon MICHAEL MISCHIN: The principle in the Sentencing Act is that imprisonment is a sentence of last 
resort—correct? 

Hon Sue Ellery: Yes. 

Hon MICHAEL MISCHIN: Would that factor be taken into account to balance out the presumption and to support 
a non-custodial penalty that would be “clearly unjust” based on the principle that imprisonment is a sentence of 
last resort? 

Hon SUE ELLERY: I am now moving into the third amendment, 7/33 on the supplementary notice paper. It states — 

(4A) If a term of imprisonment … would be clearly unjust — 

The court has to determine that — 

… the court may decide — 

(a) to sentence the person to a term of imprisonment of less than 12 months; or 

(b) not to sentence the person to a term of imprisonment. 

I am not sure how far I can progress the honourable member’s concerns. I understand that the point that the 
honourable member is making. Of course the general sentencing principles that are set out in the Sentencing Act 
apply. They are commensurate with the seriousness of the offence, which must be determined by taking into account 
a range of things such as a court must not impose a sentence of imprisonment unless it decides that the seriousness 
of the offence is such that only imprisonment can be justified or the protection of the community requires it. 
Therefore, there are a range of mechanisms. 

Hon MICHAEL MISCHIN: I will draw this to a close, but the point I make is that—unless the minister is able 
to assure me to the contrary—a standard condition, for example, is the requirement for electronic monitoring. Let 
us assume for a moment that the corrections officer does not think it is either unnecessary or inappropriate or the 
like to relieve the offender of that requirement and we have an offender who, on licence in the community, without 
reasonable excuse, interferes with the monitoring device’s operation or takes it off, and the government considers 
that so serious that the offender should go to jail for a minimum of 12 months. But the court then says, “Yes, but 
imprisonment is a sentence of last resort, only when there is no other option available, and I’ve got a raft of other 
options on how to deal with this case, and so I will use one of them anyway.” Therefore, effectively, the presumption 
is worthless, and we are back to the court having the discretion on how to deal with someone who has disobeyed 
that standard condition, which the offender has persuaded the court that he or she will substantially comply with. 
In effect, there would be no assurance that an offender who deliberately removes their monitoring device, or masks 
its operation, will be sentenced to a term of 12 months’ imprisonment for the breach. 

Amendment put and passed.  

Hon SUE ELLERY: I move — 

Page 25, after line 28 — To insert — 

(4A) If a term of imprisonment of at least 12 months would be clearly unjust given the circumstances 
of the offence and the person, the court may decide — 

(a) to sentence the person to a term of imprisonment of less than 12 months; or 

(b) not to sentence the person to a term of imprisonment. 
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Amendment put and passed. 

Clause, as amended, put and passed. 
Clause 34: Terms used — 
Hon NICK GOIRAN: I note that “evidentiary material” means — 

a copy of every recorded statement, whether written or oral, by any person who may be able to give evidence 
that is relevant to the application, irrespective of whether or not it assists the case of the State or of the offender; 

Can the minister advise the chamber who is responsible for compiling this evidentiary material? 
Hon SUE ELLERY: It is the applying agency, so it is either the Director of Public Prosecutions or the State Solicitor’s 
Office, and they will have the responsibility for compiling the information required. 
Hon NICK GOIRAN: What type of qualifications or experience would the person who will do the compilation 
within the DPP or the SSO normally have? 
Hon SUE ELLERY: Senior lawyers in those agencies will compile the material and will allocate the tasks to 
someone with the appropriate level of seniority depending on the nature of the task. So there may be a sort of hierarchy 
and tasks will be allocated according to the seniority of officers. 
Hon NICK GOIRAN: Could the compilation be undertaken by a person who is not a qualified lawyer? 
Hon SUE ELLERY: It will depend on the nature of the task. If, for example, the task is photocopying, the person would 
not need a legal qualification. I can probably even do that myself. It would depend on the nature of the task, basically. 
Hon MICHAEL MISCHIN: I was not going to ask a question on this but I have been inspired by one of the responses. 
Hon Sue Ellery: Resist! 
Hon MICHAEL MISCHIN: I cannot. 
The minister mentioned that if an application is made by the DPP, the Office of the Director of Public Prosecutions 
will have responsibility for compiling the evidentiary material and, likewise, the State Solicitor’s Office if the SSO 
is the applicant. The minister omitted to mention that the Attorney General has the ability to be the applying agency, 
so presumably the department would acquire the material, but it may be — 
Hon Sue Ellery interjected. 
Hon MICHAEL MISCHIN: I would not have confidence in giving him that position of responsibility. But what 
I am more concerned about is how the department assisting the Attorney General might acquire the necessary 
information or likewise from the State Solicitor’s Office or the Office of the Director of Public Prosecutions. Some 
of this material may not be in their possession, particularly as the DPP is a separate, independent statutory authority 
that the Attorney General envisages being sidelined out of these sorts of applications. It is all very well to have 
responsibility for the compilation and disclosure of material, but access must be given to it to know that it exists. 
Can the minister reassure us of the mechanisms available to ensure that that will be the case? 
Hon SUE ELLERY: I take the honourable member back to part 3 of the bill that goes to the sharing of information 
between supporting agencies and the provisions set out in clauses 24 and 25 that go to the cooperation between 
supporting agencies and the disclosure of information. That is to be read in conjunction with clause 40, which goes 
to the provision of evidentiary material to the applying agency and the disclosure of information, for example. 
They are all to be read together with what is before us now in clause 34. That sets out, if you like, the framework. 
Clause put and passed. 
Clause 35: Application for restriction order in relation to serious offender under custodial sentence — 
Hon MICHAEL MISCHIN: I have just a couple of questions on clause 35, which deals with who can make an 
application order and when and the like. The state may apply to the Supreme Court for a restriction order. Is the 
reference to the state to be read as the same as it is for the Attorney General, the DPP and the State Solicitor in making 
an application in the name of the state provided for in clause 11? How does that relate to the “applying agency”, 
which is the term used in clause 34? 
Hon SUE ELLERY: We need to read this in conjunction with clause 11 and the proceedings in the name of the 
state. The state, of course, is enormous. The provisions in clause 35 set out what the state is required to do. I take 
the member to clause 39, which is the state’s duty of disclosure. That is the same kind of disclosure provision that 
applies to the DPP currently under its act. This provision will apply to the state as a whole. 
Hon MICHAEL MISCHIN: I will not labour the point. I just want this clarified and confirmed. Clause 11 refers to the 
Attorney General making applications in the name of the state, but it is still the Attorney General making the application.  
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The Attorney General may authorise the Director of Public Prosecutions and the State Solicitor to make an application 
in the name of the state, but clause 35 says, “The State may apply”. I simply want the assurance, albeit those 
individuals would be acting as the state and in the name of the state, that there is no difficulty in clause 35 and other 
clauses specifying “the state”, because they are obviously separate entities. They may be active in the name of the 
state and using the name of the state in litigation, but are they the state for the purposes of clause 35 and other 
clauses that use that term, or is something needed to make that connection? 

Hon SUE ELLERY: It is the state whether it is the Attorney General, the State Solicitor’s Office or the Director 
of Public Prosecutions. There is no gap. I think the honourable member asked whether something was missing that 
we need to join it all up. Once one of those agencies has made an application, an application is made on behalf of 
the state. 
Hon MICHAEL MISCHIN: Flowing from that, because they are all manifestations of the state, presumably if the 
State Solicitor’s Office or the Director of Public Prosecutions were to make an application, the Attorney General 
could not interfere in that or withdraw it. Likewise, if they were to elect not to make an application, the 
Attorney General could not interfere and make an application and override them. Is that right? 
Hon SUE ELLERY: Once one of them has carriage of it, that is it. The honourable member might recall that we 
canvassed this issue when this matter was last before the chamber. 
Hon MICHAEL MISCHIN: That was the case under the previous government’s Dangerous Sexual Offenders Act 
as well and the way that it operated—the minister is nodding her head—which the then shadow Attorney General 
at the time argued was a nonsense and that the government of the day did not understand its own legislation, as 
I recall. Now it seems that he has come to a somewhat different view. 
Clause put and passed. 
Clauses 36 to 38 put and passed. 
Clause 39: State’s duty of disclosure — 
Hon MICHAEL MISCHIN: I have one small matter. Clause 39(1)(b) refers to the state’s duty of disclosure on — 

any other prescribed document that is in the possession of the applying agency. 
Given that there is an obligation on the state generally to disclose material and certainly any evidentiary material in 
the applying agency’s possession, regardless of whether it is relevant to the application or would assist the applicant’s 
case, what sorts of prescribed documents that are relevant or supportive of one case or the other are envisaged? 
Hon SUE ELLERY: No particular documents have been prescribed so far. I am going to make a guess that the 
honourable member is asking this question because the provisions in this bill are set out slightly differently from 
those in the Dangerous Sexual Offenders Act. The bill sets out fully the state’s disclosure obligations in clause 39, 
instead of imposing those obligations by reference to the Criminal Procedure Act, but the disclosure obligations 
in this bill are materially identical to those in the Dangerous Sexual Offenders Act. I cannot give the member 
a list—we looked to see whether there was one—of any prescribed documents that might be required. 
Hon NICK GOIRAN: It is curious that the minister mentioned that there is a slight difference between this clause 
and section 9 of the Dangerous Sexual Offenders Act. During consideration of clause 1, the minister tabled 
a document. Pursuant to that document being tabled, we were told that a significant change would be made under 
clause 39 compared with that in section 9 of the Dangerous Sexual Offenders Act 2006. I am working on the basis 
that the document we were provided is correct. On that basis, what significant change is being made? 
Hon SUE ELLERY: I do not take any issue with the document tabled earlier, including the comments on that 
table, honourable member, that set out that disclosure provisions contained in the Dangerous Sexual Offenders Act 
are replaced with a new and more detailed provision, drawing on analogous provisions in the Criminal Procedure 
Act 2004, which is the act I just referred to in answer to a question from Hon Michael Mischin. 
Hon Nick Goiran: That is a different document. 
Hon SUE ELLERY: I have the one with comments on it. The tabled document states that the disclosure provisions 
contained in the Dangerous Sexual Offenders Act 2006 are replaced with a new and more detailed provision drawing 
on an analogous one in the Criminal Procedure Act 2004 in order to account for the State Solicitor’s Office’s ability 
to make applications and take proceedings whilst containing the duty to disclose to the applying agency. 
Hon NICK GOIRAN: I thank the minister; that helps. I indicate in advance that my next questions will relate to 
clauses 41 and 42. My last question is on clause 39(5)(c), where there is reference to “the law on privilege”. Is it 
intended that that will include both legal professional privilege and parliamentary privilege? 
Hon SUE ELLERY: I am advised that it will extend to both. 
Clause put and passed. 



Extract from Hansard 
[COUNCIL — Thursday, 25 June 2020] 

 p4284b-4318a 
Hon Sue Ellery; Hon Aaron Stonehouse; Hon Charles Smith; Hon Michael Mischin; Hon Alison Xamon; Hon 

Nick Goiran; Chair 

 [13] 

Clause 40 put and passed. 
Clause 41: Offender’s duty of disclosure — 
Hon NICK GOIRAN: What is the significant change that clause 41 will make in comparison with section 10A 
of the Dangerous Sexual Offenders Act 2006? 
Hon SUE ELLERY: The significant change is that clause 42(4), (5) and (6), which deal with applications to vary 
or dispense with disclosure requirements that are made without notice to the defendant, are new. 
Clause put and passed. 
Clause 42: Orders as to disclosure requirements — 

Hon NICK GOIRAN: What are the significant changes that clause 42 will make in comparison with sections 9 
and 10A of the Dangerous Sexual Offenders Act 2006? 

Hon SUE ELLERY: It is the same as what I just described in respect of clause 41. There are new provisions in 
respect of applications to vary or dispense with disclosure requirements. 

Hon NICK GOIRAN: Okay. I noted in the table that was provided during consideration of clause 1 that there 
was reference to significant changes at clause 42 when compared with sections 9 and 10A of the Dangerous Sexual 
Offenders Act, whereas the previous clause, clause 41, was intended, according to the document, to be a significant 
change only with regard to section 10A. I want to confirm that there is no supplementary explanation required to 
capture the significant change that is being made to section 9. 

Hon SUE ELLERY: On the information available to me, the changes I outlined in reply to the member’s earlier 
question about significant changes to clause 39 also apply to clause 42. The significant changes in respect of clause 
41 also apply to clause 42, so it is those two combined. 

Clause put and passed. 

Clauses 43 to 45 put and passed. 

Clause 46: Preliminary hearing — 

Hon MICHAEL MISCHIN: Members will recall that as part of the clause 1 debate, a number of iterations were 
explored on how to improve the title of the bill to make it more reflective of its substance and informative to the 
public. That issue was decided on 11 February 2020 when, in the course of the Committee of the Whole, the title of 
the bill was changed to the High Risk Serious Offenders Bill 2019. I reflect that, for reasons best known to himself, 
the Attorney General in the other place on 14 May seemed to think that debate up here had bogged down on the 
change of title and that that was what we were still in turmoil about, ignoring the fact that there had been a number 
of days of debate on the bill and substantive clauses after that, on 12, 18 and 19 February and 12 March. Perhaps 
it was just his usual carelessness with the truth, but in any event, he also seemed to think that the government, out of 
magnanimity, had agreed to the change of title, because it apparently did not matter to the government, ignoring the 
fact that the house had to divide on that question, with the government voting against it. That is two strikes against 
the Attorney General for accuracy and attention to detail, but, once again, we know he is a little loose with the truth. 

Hon Nick Goiran interjected. 

Hon MICHAEL MISCHIN: Yes, we will start keeping score. We are getting to 100. 

The amendment standing in my name at 26/46 is simply consequential to the change of title of the bill and the like, 
and seeks to insert the word “serious” before the word “offender”. Because there are a number of other consequential 
amendments of like nature, I seek leave, pursuant to standing order 132(b), to put a number of amendments as 
one question. All of them are consequential to the amendment of the short title of the bill, agreed to by the 
Committee of the Whole at clause 1, and the amendment of the definition of “high risk offender”, agreed at clause 3. 
I seek leave to deal with all those consequential amendments as one group to help clear a bit of the dross from the 
supplementary notice paper and advance proceedings. 

Leave granted. 

Hon MICHAEL MISCHIN: I move — 

Page 34, line 26 — To insert after “high risk” — 

serious 

Page 36, line 9 — To insert after “high risk” — 

serious 
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Page 46, line 28 — To insert after “high risk” — 

serious 

Page 47, lines 1 and 2 — To insert after “high risk” — 

serious 

Page 61, line 12 — To insert after “High Risk” — 

Serious 

Page 61, line 14 — To insert after “High Risk” — 

Serious 

Page 63, line 25 — To insert after “High Risk” — 
Serious 

Page 64, line 21 — To insert after “High Risk” — 
Serious 

Page 65, line 15 — To insert after “High Risk” — 
Serious 

Page 65, line 24 — To insert after “High Risk” — 
Serious 

Page 70, line 4 — To insert after “High Risk” — 
Serious 

Page 70, line 23 — To insert after “High Risk” — 
Serious 

Page 71, line 16 — To insert after “High Risk” — 

Serious 
Page 71, line 22 — To insert after “High Risk” — 

Serious 
Page 71, line 28 — To insert after “High Risk” — 

Serious 
Page 72, line 7 — To insert after “High Risk” — 

Serious 
Page 72, line 15 — To insert after “High Risk” — 

Serious 
Page 73, line 6 — To insert after “High Risk” — 

Serious 
Page 73, line 15 — To insert after “High Risk” — 

Serious 

Amendments put and passed.  
Clause, as amended, put and passed. 
Clause 47: Discontinuing restriction order application — 
Hon MICHAEL MISCHIN: I just want to confirm the situation with clause 47. I presume it carries through from 
other matters we have discussed about the respective roles of the Attorney General, the Director of Public 
Prosecutions and the State Solicitor and that in the event that the DPP or the State Solicitor choose to discontinue 
a restriction order application and the public is outraged at that possibility, the Attorney General will have no option 
but to say, “I can’t do anything about that; it’s in the hands of the DPP or the SSO.” Is that correct? 
Hon SUE ELLERY: Yes, we have already canvassed this. That is correct. 
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Clause put and passed. 
Clause 48, as amended, put and passed. 
Clauses 49 and 50 put and passed. 
Clause 51: Warrant because of contravention — 
Hon NICK GOIRAN: What are the significant changes that clause 51 seeks to make in contrast with section 21 
of the Dangerous Sexual Offenders Act 2006? 
Hon SUE ELLERY: The material change is the addition of the power of entry and search into clause 51(6) and 
the power under clause 52 to allow for the publication of an offender’s photograph. 
Hon MICHAEL MISCHIN: I refer to clause 51(2), which states — 

A person making an application under subsection (1) must advise the State as soon as practicable that the 
application has been made. 

Who is the state for the purposes of that, given that the application and the carriage of the proceedings originally 
may be by either the Attorney General through his department or the State Solicitor’s Office or the Director of Public 
Prosecutions? Who is to be advised in the event that a police officer or a community corrections officer is applying 
for a warrant? 

Hon SUE ELLERY: They need to tell the person—the agency—who made the application. 

Hon MICHAEL MISCHIN: They do not themselves represent the state in making an application for the issue of 
a warrant or an order under what will be section 52. 

Hon Sue Ellery: By interjection, we are talking about a police officer or a community corrections officer. 

Hon MICHAEL MISCHIN: Representing the state in that capacity; okay. I have one other question that relates 
to subclause (5), which states — 

A magistrate cannot issue a warrant under subsection (3) for the arrest of an offender unless the application 
for the warrant is supported by evidence on oath. 

I take it that also includes evidence on affirmation. Could the minister confirm that? 

Hon SUE ELLERY: Yes, it does. 

Clause put and passed. 

Clause 52: Order permitting publication of offender’s photograph — 

Hon NICK GOIRAN: This clause is titled “Order permitting publication of offender’s photograph”. Who is the 
person reporting to the Commissioner of Police who will be responsible for ensuring that a photograph is published 
only until the offender is arrested or appears before the Supreme Court? 

Hon SUE ELLERY: It is a police officer or community corrections officer. 

Hon NICK GOIRAN: That person has a tricky job, because they need to comply with clause 52(1) whilst also 
making sure that they do not contravene the provision that we passed earlier at clause 30(6)(b), which states — 

the photograph and locality of the offender must not be published under the Community Protection 
(Offender Reporting) Act 2004 section 85G. 

That said, what is the significance of the photograph remaining post the appearance before the Supreme Court? 

Hon Sue Ellery: Could you say that again? Sorry. 

Hon NICK GOIRAN: Clause 52(1) states that the photograph may be published until the offender is arrested or 
appears before the Supreme Court. What is the significance if the photograph remains post the appearance before 
the Supreme Court?  

Hon SUE ELLERY: In the first instance, that officer would not be compliant with the authorisation. In the second 
instance, the member is essentially asking how clause 30(6) sits with clause 52. Clause 52(2) states — 

Subsection (1) applies despite — 

(a) any condition of a supervision order referred to in section 30(6)(b) … 

I am not sure whether that answers the member’s question, but the member must read those two elements together. 



Extract from Hansard 
[COUNCIL — Thursday, 25 June 2020] 

 p4284b-4318a 
Hon Sue Ellery; Hon Aaron Stonehouse; Hon Charles Smith; Hon Michael Mischin; Hon Alison Xamon; Hon 

Nick Goiran; Chair 

 [16] 

Hon NICK GOIRAN: Clause 52(1) refers to circumstances in which the photograph can be published until the 
offender is arrested or appears before the Supreme Court. Why is it necessary or even helpful to have these two events 
in this provision, and which one is supposed to prevail? The photograph is published. If the offender has been 
arrested, should the photograph come down, in which case why would we leave it until the person appears before 
the Supreme Court? What is the rationale behind these two limbs? 

Hon SUE ELLERY: What an interesting question, Hon Nick Goiran. I am not sure what particularly turns on 
it, but it is possible that a person can appear before the Supreme Court without having been arrested. Including 
both elements will account for what I would call a rare occurrence—that a person appears in court without having 
been arrested. 

Hon NICK GOIRAN: This is my last question on clause 52. What is the significant change that clause 52 makes 
that is in contrast with section 21 of the Dangerous Sexual Offenders Act? 

Hon SUE ELLERY: Earlier the member asked this question on clause 51 and I gave him the same answer. I referred 
him to the power under clause 52 to allow for the publication of the photograph. 

Clause put and passed. 

Clauses 53 to 55 put and passed. 
Clause 56: Orders made during contravention proceedings — 

Hon MICHAEL MISCHIN: Clause 56 deals with contraventions of supervision orders and this applies when an 
offender subject to a supervision order is brought before the Supreme Court for an alleged contravention. Members 
will recall the emphasis that the then shadow Attorney General placed on the importance of community safety, 
which formed part of the WA Labor Party platform it brought to the last election in its platform document that 
stated, amongst other things — 

WA Labor will cease the immediate re-release into the community by providing that there will be no bail 
applicable to dangerous sex offenders against whom there is a credible allegation they have breached 
a Community Supervision Order. This means they will remain in custody until the allegation of breach has 
been dealt with by the Supreme Court. 

Clause 56 deals with the allegation of breaches. Although I do not propose to go that far with this particular 
amendment, I refer members to subclause (3), which states — 

The court cannot order the offender to be released unless it is satisfied on the balance of probabilities that — 

(a) releasing the offender is justified by exceptional circumstances; — 

Not what the shadow Attorney General demanded back in the day or what Labor policy was — 

and 

(b) the offender will substantially comply with the standard conditions of the supervision order, 
including any amendments to the standard conditions made under subsection (7)(b). 

We have established that we have a high-risk serious offender who has persuaded the court that, on the balance of 
probabilities, he will substantially comply with only the standard conditions that have allowed him to be released 
into the community, and is the subject of a contravention order alleging a breach and has been brought before 
the court. Back in the day, the shadow Attorney General demanded that an offender should stay in prison until 
the contravention is dealt with—no question of it! But now the court will be allowed to release the offender in 
“exceptional circumstances” and there will be substantial compliance with only those standard conditions—not 
other conditions such as the ones that protect victims and the like, which may be the ones in breach, but just the 
standard conditions—notwithstanding that there is credible evidence of a failure to comply and a breach that is yet 
to be dealt with. 

My amendment to this clause proposes something similar to what was proposed in my amendment to clause 29, 
but with the additional imperative that, in this instance, there will be someone who the authorities have alleged, 
on the basis of credible evidence, is already in contravention of the orders that have given him licence to be out 
in the community. In the first stage, I plan to move my amendment at 30/56 that proposes at line 5 on page 41 
to delete the word “substantially” so that the court cannot order the offender to be released unless it is satisfied 
on the balance of probabilities that releasing the offender is justified by exceptional circumstances and that the 
offender will comply with the standard conditions of the supervision order, including any amendments to that 
order. I move — 

Page 41, line 5 — To delete “substantially”. 
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Hon SUE ELLERY: I draw to the chamber’s attention that this amendment will be opposed by the government 
for the same reasons that we opposed the amendment moved by the honourable member when he sought to delete 
“substantially” from clause 29(1). That amendment was defeated. 

For the assistance of the chamber, the next amendment on the supplementary notice paper standing in  
Hon Michael Mischin’s name also seeks to delete “standard”, which is the matter that we debated when we started 
proceedings today in the chamber, and we have made a decision on that as well. 

For the same reasons that the government gave when the chamber defeated the amendment to clause 29(1), the 
government opposes this amendment. In addition, if the amendment were to be passed, we would create a different 
test that would apply in contravention proceedings for breaching a supervision order, rather than applying in 
deciding whether to make the supervision order at all. The fact that this clause deals with contravention 
proceedings is reflected in the additional requirement that the court cannot order the offender to be released unless 
it is satisfied on the balance of probabilities that releasing the offender is justified by exceptional circumstances 
by virtue of clause 56(3)(a). That additional requirement is another reason why it is not necessary to delete the 
word “substantially”. 

Hon NICK GOIRAN: I take the minister’s point about the different test, because there are two different 
applications going on. I would have thought that that adds further weight to why there should be a different test in 
this instance. In other words, the court has already determined at first instance that it is going to release the offender. 
At the time the court made that determination, it did so on the basis it was satisfied on the balance of probabilities 
that the offender would “substantially” comply with the standard conditions. This high-risk serious offender has 
already demonstrated that they do not comply with that; that is why we have the contravention proceedings. It 
seems to me that a superior test is probably all the more appropriate in this instance. In this instance, we do not 
want the court to simply be satisfied on the balance of probabilities that the offender will substantially comply. 
We, the people of Western Australia, are fed with up this. This high-risk serious offender has been let out in the 
community, under conditions, and there has been a breach. This is a contravention proceeding; we have had enough 
of it. This is why people get outraged about these particular offenders being released into the community. On this 
occasion, we want the judicial officer to implement a higher test. If the judicial officer is not satisfied that the offender 
will comply—not “substantially” comply—they do not release the offender. For those reasons, I support the 
amendment moved by Hon Michael Mischin. The minister is quite right: the earlier amendment on a similar matter 
to delete the word “substantially” failed by one vote in this chamber. As I say, just because a member voted against 
it on the last occasion does not necessarily mean they should vote against it on this occasion because we are dealing 
with a different set of circumstances. 

Hon SUE ELLERY: I draw to members’ attention that there is a difference in the test, and that is, as I said in my 
comments, in clause 56(3)(a), which states — 

releasing the offender is justified by exceptional circumstances; and 

To the extent the argument is that we need a different test, there is already a different test. 

Division 

Amendment put and a division taken, the Deputy Chair (Hon Matthew Swinbourn) casting his vote with the noes, 
with the following result — 

Ayes (12) 

Hon Martin Aldridge Hon Colin de Grussa Hon Rick Mazza Hon Tjorn Sibma 
Hon Jacqui Boydell Hon Donna Faragher Hon Michael Mischin Hon Dr Steve Thomas 
Hon Peter Collier Hon Nick Goiran Hon Simon O’Brien Hon Ken Baston (Teller) 

 

Noes (18) 

Hon Robin Chapple Hon Diane Evers Hon Charles Smith Hon Darren West 
Hon Tim Clifford Hon Adele Farina Hon Aaron Stonehouse Hon Alison Xamon 
Hon Alanna Clohesy Hon Kyle McGinn Hon Matthew Swinbourn Hon Pierre Yang (Teller) 
Hon Stephen Dawson Hon Martin Pritchard Hon Dr Sally Talbot  
Hon Sue Ellery Hon Samantha Rowe Hon Colin Tincknell  

            
Pairs 

Hon Colin Holt Hon Alannah MacTiernan 
Hon Jim Chown Hon Laurie Graham 
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Amendment thus negatived. 

The DEPUTY CHAIR: Hon Michael Mischin has two more amendments on the supplementary notice paper. 
Does Hon Michael Mischin intend to move those amendments? 

Hon MICHAEL MISCHIN: I do. We have now found that the government is content that as long as there are 
some exceptional circumstances, an offender who is in contravention and can persuade the court that they will 
substantially comply with standard conditions ought to have the benefit of being released back into the community, 
contrary to the noise that the shadow Attorney General made prior to the last election—insistently and contrary to 
Labor Party policy—to persuade the public to vote for it on law and order matters. Okay, there has to be at least 
a satisfaction of substantial compliance, but given that some of the conditions that might have been breached may 
have been those that were not only standard conditions, but also ones that had been prepared for the protection of the 
community or to protect victims, at the very least there ought to be substantial compliance with all the conditions 
upon which the offender will be released or any amendments to the conditions. I move the amendment standing in 
my name on the supplementary notice paper at 31/56. I move — 

Page 41, line 5 — To delete “standard”. 

Hon SUE ELLERY: As is the next amendment on the supplementary notice paper in Hon Michael Mischin’s 
name, this amendment is similar to amendment 23/29 that the chamber considered when it first started today. The 
government opposes it for the same reason. It seeks to apply the same measure to standard and non-standard 
provisions. We say it puts the court in an impossible position in that it is being asked to measure things that are not 
necessarily measurable, and therefore puts the whole framework at risk by bringing it into constitutional question. 
For those reasons, we ask the chamber not to support the amendment.  

Division 
Amendment put and a division taken, the Deputy Chair (Hon Matthew Swinbourn) casting his vote with the noes, 
with the following result — 

Ayes (10) 

Hon Peter Collier Hon Rick Mazza Hon Tjorn Sibma Hon Ken Baston (Teller) 
Hon Donna Faragher Hon Michael Mischin Hon Aaron Stonehouse  
Hon Nick Goiran Hon Simon O’Brien Hon Dr Steve Thomas  

 

Noes (20) 

Hon Martin Aldridge Hon Stephen Dawson Hon Kyle McGinn Hon Dr Sally Talbot 
Hon Jacqui Boydell Hon Colin de Grussa Hon Martin Pritchard Hon Colin Tincknell 
Hon Robin Chapple Hon Sue Ellery Hon Samantha Rowe Hon Darren West 
Hon Tim Clifford Hon Diane Evers Hon Charles Smith Hon Alison Xamon 
Hon Alanna Clohesy Hon Adele Farina Hon Matthew Swinbourn Hon Pierre Yang (Teller) 

            
Pairs 

Hon Colin Holt Hon Alannah MacTiernan 
Hon Jim Chown Hon Laurie Graham 

Amendment thus negatived. 
Hon MICHAEL MISCHIN: I intend to move amendment 32/56 because it has a slightly different emphasis. If 
an offender who is subject to contravention proceedings, for whatever breach, manages to persuade the court that 
on the balance of probabilities there are exceptional circumstances for them to be released again and that they will 
substantially comply with the standard conditions of the supervision order even though they may not have complied 
with them until now, and the court amends the standard conditions to accommodate them, one of those things that 
may not be a standard condition is anything that was crafted for the purposes of protecting a victim, and may have 
been the cause of the breach in the first place. That does not matter to the government because the court needs to 
be satisfied that there will be substantial compliance with standard conditions and any variations to the standard 
conditions, not any of the other conditions that may have been flouted by this offender. Therefore, I move — 

Page 41, line 7 — To delete “standard”. 
Hon SUE ELLERY: For the same reasons that the government has opposed the earlier versions of this amendment, 
the government will oppose this amendment. I have set out those reasons twice now, so I will not repeat them. 
Amendment put and negatived. 



Extract from Hansard 
[COUNCIL — Thursday, 25 June 2020] 

 p4284b-4318a 
Hon Sue Ellery; Hon Aaron Stonehouse; Hon Charles Smith; Hon Michael Mischin; Hon Alison Xamon; Hon 

Nick Goiran; Chair 

 [19] 

Clause put and passed. 
Clauses 57 and 58 put and passed. 
Clause 59: Terms used — 
Hon NICK GOIRAN: What is the significant change that part 4, division 8, makes compared with section 17A 
of the Dangerous Sexual Offenders Act? 
Hon SUE ELLERY: I am about to spell out the difference with section 17A. This provision also applies to clauses 59 
to 62 of the bill that is before us now. Under clause 61, the court must always make the victim’s submission available 
if the victim consents and has been afforded the opportunity to amend the submission before it is made available. 
Clause put and passed. 
Clause 60: Making victim submissions — 
Hon NICK GOIRAN: This clause deals with the issue of making victim submissions. Why will victim submissions 
be permitted to be delivered only in writing; whereas, earlier, when we were looking at clause 34, we learned that 
evidentiary material will be able to be written or oral? 
Hon SUE ELLERY: There is no change between this, in this respect, and the DSO Act, so it just maintains 
the continuity. 
Hon NICK GOIRAN: I understand that, but earlier we were provided a table that sets out a range of matters 
that are either minor or significant changes, so there is an opportunity for the government to make a change. The 
government has decided not to make a change at this point, and that is fine. I am just asking for the sake of victims 
who might want to make a submission in a form other than writing. They may want to give their submission orally; 
and, if that is the case, maybe that is worth considering, particularly when we consider that in clause 34, the term 
“evidentiary material” is broad enough to capture both written and oral evidence. That is the point I am making. 
That is obviously not going to change now, but perhaps the government could at least take that on board. 

My final question on clause 60 is: who informs the victim that an application has been made so that the victim can 
consider whether to make a submission? 
Hon SUE ELLERY: I am conscious of the time. The best advice that I can give the member on this policy matter 
is that requiring the victim’s submission in writing will ensure that it is provided ahead of time to the other parties. 
That is the best advice that I can give the member. 
Hon NICK GOIRAN: The second part of the question is: who informs the victim that an application has been 
made so that the victim can consider whether to make a submission? 

Sitting suspended from 1.01 to 2.00 pm 
Hon SUE ELLERY: A matter was left hanging when we adjourned for lunch, so I will address that now. Clause 60 
allows the victim of a serious offence to make a submission to the court concerning the need to ensure adequate 
protection of the victim. As with the current act, the bill provides for the submission to be in writing. Providing 
a submission in writing is consistent with the process for dealing with a submission, which includes, firstly, the 
submission being made available to the offender or a person acting for the offender; secondly, the offender being able 
to object to a part of the submission and respond to the submission, as the offender must be entitled to do; and, thirdly, 
the court having regard to the victim’s submission, as far as it is relevant, and the offender’s response. Those steps 
are best accommodated through a written submission. 
Hon NICK GOIRAN: The question before we adjourned for the luncheon interval was: who informs the victim 
that an application has been made so that the victim can consider whether to make a submission? 
Hon SUE ELLERY: I am advised that the department has a victim notification register. Victims can opt in to that 
service and are then notified accordingly. 
Clause put and passed. 
Clause 61 put and passed. 
Clause 62: Court may have regard to victim submissions — 
Hon MICHAEL MISCHIN: Clause 62 prescribes how a court may have regard to victim submissions, which we 
have just been discussing. With the exception of the provisions in subclauses (2) and (3), it provides — 

… in considering a relevant application the court may have regard to any victim submission made. 
Subclause (2) then tells us what the court cannot do. My concern, which is the subject of my amendment 33/62, is 
with leaving it to the court’s discretion to have regard to any victim submission made. Similar provisions apply as 
a matter of course in the prosecution of offenders, whereby victims are entitled to make a victim impact statement. 
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Those statements are submitted to the court and the court gives such weight to them as it sees fit. They may contain 
irrelevant or prejudicial material. The system used to be that the Director of Public Prosecutions would go through 
them and eliminate the bits that were inappropriate to put before the court. Otherwise, something would come before 
the court and the court would assess it accordingly, using its judgement and appreciation of what was and was not 
material to the case. Here, we are leaving the court with a discretion that it may have regard to a victim submission 
made. I suggest that the court should be required to have regard to a victim submission, particularly if it has material 
in it that could alert the court to the concerns that a victim of the offender might feel for their own safety, so that 
the court could craft orders accordingly. I move — 

Page 44, line 21 — To delete “may” and substitute — 
must 

Hon SUE ELLERY: I understand there were discussions behind the Chair earlier this morning. I am pleased that 
Hon Michael Mischin has moved the amendment in the terms that he has. The government will support it. 
Hon MICHAEL MISCHIN: I am obliged. I had hoped that the minister was aware of it, but I will explain. 
Hon Sue Ellery: I am. My notes do reflect that. 
Hon MICHAEL MISCHIN: There is a consequential amendment in the name of the Leader of the House at 73/62 
to add some additional material to the clause to meet the government’s concerns about it. 
Amendment put and passed. 
Hon SUE ELLERY: I need to move an amendment to give effect to the agreement that I referred to in response 
to Hon Michael Mischin’s amendment, which we just dealt with. I move — 

Page 44, line 26 — To delete the line and substitute — 
(b) that is withdrawn; or 
(c) to the extent that it contains material not relating to the need to ensure adequate protection of the 

victim. 
I will hand that amendment to somebody. 
Hon Michael Mischin: It is in issue 15 of the supplementary notice paper. 

Hon SUE ELLERY: Okay. I will just explain what I am doing. This amendment will insert a new paragraph in 
the clause that has just been amended to ensure that the court must have regard only to victim submissions that 
address the matters that a victim submission is permitted to address. It is important to note that clause 61 provides 
that when a relevant application is made in relation to an offender, a victim of a serious offence committed by that 
offender may make a submission to the court in relation to the need to ensure adequate protection of the victim; 
that is, the victim submission must be in relation to the need to ensure the victim’s adequate protection. Members 
will understand that a victim’s submission may not be confined to that issue for a variety of reasons. It will not 
always be practicable or desirable to ask a victim to confine their submission to their adequate protection. However, 
the court must not be required to have regard to a victim’s submission to the extent that the submission relates to 
things other than their adequate protection. The amendment addresses this by prohibiting the court from having 
regard to any part of the victim’s submission that does not relate to their adequate protection. To be really clear, the 
court must still give regard to the victim’s submission when it addresses the need to ensure adequate protection of 
the victim. I ask the chamber to support the amendment. 
Hon MICHAEL MISCHIN: I indicate that the opposition supports the proposed safeguard. I would have thought 
that it was implicit in the purpose of the victim submission in clause 60(1) that it is a submission to the court in 
relation to the need to ensure adequate protection of the victim and so the court would, as a matter of course, 
confine its use of the submission to those purposes. But by way of clarity and to give the government comfort in 
that regard, we agree to the proposed amendment. 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 63 to 67 put and passed. 
Clause 68, as amended, put and passed. 
Clause 69: Appeals — 
Hon NICK GOIRAN: What are the significant changes that clause 69 makes in contrast to section 34 of the 
Dangerous Sexual Offenders Act 2006? 
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Hon SUE ELLERY: This relates to section 34 of the Dangerous Sexual Offenders Act, which deals with appeals. 
The material change is in clause 69(3), which specifies those decisions against which no appeal lies. 

Clause put and passed. 
Clause 70 put and passed. 
Clause 71: Dealing with appeal — 
Hon MICHAEL MISCHIN: For the information of the chamber, can the minister indicate what is meant by 
a “rehearing” in subclause (1) where it prescribes that an appeal is by way of a rehearing? 
Hon SUE ELLERY: I am advised that there are three kinds of hearings—solely on the record; de novo, which is 
new; and a rehearing, which provides the opportunity to introduce new evidence. 

Clause put and passed. 
Clause 72: Terms used — 
Hon NICK GOIRAN: Can the reports prepared under proposed sections 46(2)(a) or (b), 54(a) or (b) or 67(1) or 
(2) be used as future evidentiary material? 
Hon SUE ELLERY: These reports will form part of the evidence that the courts rely on. 

Clause put and passed. 
Clauses 73 to 75 put and passed. 
Clause 76: CEO to provide information — 
Hon NICK GOIRAN: I suspect on this occasion that there may be some enthusiasm on both my part and the 
minister’s part if I can ask my question in such a way that it covers clauses 76 and 77 together. What significant 
changes are these two clauses making in contrast with section 39 of the Dangerous Sexual Offenders Act? 
Hon SUE ELLERY: This relates to section 38 of the Dangerous Sexual Offenders Act 2006, which deals with 
providing information to a reporter. The material changes relate to clauses 76 and 77. The material changes are in 
clause 77(3), which restates in broader terms the protection given to persons who supply information required by 
the CEO. This provision parallels the analogous protection given to persons who share information between 
supporting agencies under clause 25. 

Clause put and passed. 
Clauses 77 to 79 put and passed. 
Clause 80: Offence of contravening supervision order — 
Hon SUE ELLERY: I move — 

Page 54, line 16 — To delete “If” and substitute — 
Except as provided in subsection (2A), if 

The rationale for this amendment also applies to the next amendment. Consistent with the amendment to insert 
new clause 33(4A), this amendment allows the court not to impose the presumptive penalty of imprisonment for 
more than 12 months in circumstances in which to do so would be clearly unjust. This amendment relates to concerns 
raised in the second reading reply debate by Hon Alison Xamon and Hon Aaron Stonehouse, which I referred to 
earlier. The provision as amended retains the presumption of a term of imprisonment for at least 12 months. However, 
it will allow a court to access all available sentencing options if a minimum 12 months’ imprisonment is clearly 
unjust. I point out that the language is consistent with the language in section 279(4)(a) of the Criminal Code. Having 
canvassed the same reasons before, I might leave it there.  
Hon MICHAEL MISCHIN: There is a difference between this provision and a similar amendment that was 
proposed to clause 33. Clause 33 deals with the enforcement of a specific provision of the order that the offender does 
not, without reasonable cause, interfere with or impede the operation of an electronic monitoring device. This clause, 
on the other hand, deals with a breach or contravention of a condition of a supervision order. The Labor Party’s 
rhetoric before the last election, as its election policy, was that no quarter would be shown to serious offenders of 
this character who breach a supervision order. Clause 80(1) provides that an offender subject to a supervision order 
must not, without reasonable excuse, contravene a requirement of that order. The maximum penalty for that 
offence is imprisonment for three years. Clause 80(2) provides that if an offender is convicted of an offence under 
subclause (1) for an act that is also a contravention of clause 33(3), the court must sentence the offender to 
imprisonment for at least 12 months, and not suspend it. That was quite satisfactory for the government when this 
bill was before the Assembly. The government in the Assembly wanted to show Parliament how firm it would be 
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on the contravention of a supervision order. The government is now telling us that it wants to water that down 
substantially and that, essentially, if it will be manifestly unjust to do so, all sorts of other possibilities will apply. 
That is not what the public was led to believe would happen. It is not what the policy of the bill was in the Assembly. 
The government has given no justification for withdrawing from the very strident and firm position that it tried to 
demonstrate to the public and to the other place when it dealt with this bill the first time around. In those circumstances, 
the opposition will not support the two amendments proposed by the Leader of the House. 
Hon NICK GOIRAN: It is important that members understand what the Leader of the House is asking us to agree 
to. This is very different from what was proposed earlier. I draw the attention of those members who are keen to 
follow the progress of this bill to page 54, which sets out clauses 79 and 80. We are currently considering clause 80. 
Clause 80 is entitled “Offence of contravening supervision order”. Subclause (1) states — 

An offender subject to a supervision order must not, without reasonable excuse, contravene a requirement 
of the order. 

The maximum penalty for that offence is imprisonment for three years. 
It is in that context that members need to consider the amendment that has been put forward by the government. 
A high-risk serious offender has been deemed to have contravened a supervision order. The law of Western Australia 
states that they must not do that; and, if they do, the penalty is imprisonment for three years. The only circumstance 
in which they can get out of that, as a high-risk serious offender, is if they are able to demonstrate that they had 
a reasonable excuse for breaching that supervision order. The government now wants us to agree, under this proposed 
package of amendments at 8/80 and 9/80, that there will be circumstances in which a high-risk serious offender will 
not have a reasonable excuse for breaching a supervision order. A high-risk offender has been let out into the 
community. Restrictions have been put on that person. They have breached those conditions, and they are in 
contravention of the order. We the Parliament have said that they cannot do that, and the maximum penalty is 
imprisonment for three years, unless they have a reasonable excuse. The person does not have a reasonable excuse, 
yet the government still wants to provide a circumstance under which the person will not have to go to jail. We are 
not talking about an ordinary citizen going about their business. A person may have used a radar detector or something 
like that and they did not realise that the government has imposed a new law to ban radar detectors. That is not what 
we are talking about. We are talking about a person who has been declared a high-risk serious offender. This person 
has been, if you like, reluctantly let out by the courts, with certain restrictions. The person has thumbed their nose at 
those restrictions, and has again thumbed their nose at the law of Western Australia, and they have had to be brought 
back before the courts, with the use of WA police resources, at the expense of the taxpayer, for a contravention of 
their supervision order. The person has not been able to demonstrate that they had a reasonable excuse, yet the 
government still wants to give them a get-out-of-jail-free card. That is the question that is before the chamber. 
As members contemplate how they will vote for this amendment, I ask them to give serious consideration to this 
clause. What message do we want to send to high-risk serious offenders in Western Australia? Do we want to say, 
“If you have been declared a high-risk serious offender, and if you continue to breach your supervision conditions, 
that will be okay, because we’ll give you an unlimited number of opportunities to stay out of jail”? Is that the 
message that we want to send? I do not. I ask members to give serious consideration to opposing the package of 
amendments at 8/80 and 9/80 that is proposed by the government. 
Hon SUE ELLERY: I will have another go at it. The argument, I guess, from Hon Nick Goiran now is that it is about 
a get-out-of-jail-free card. We say that the language in this provision is consistent with the language that already exists 
in section 279(4)(a) of the Criminal Code. That provides that a person who is guilty of murder must be sentenced to life 
imprisonment unless that sentence would be clearly unjust given the circumstances of the offence and the person. 
In Gore v The State of WA [2017] WASCA 163, when considering identical language affecting sentencing for 
murder, the court held at paragraph 40 — 

Under s 279(4) of the Code, life imprisonment ‘must’ be imposed unless that sentence would be 
‘clearly unjust’. This statutory language indicates that the imposition of a sentence other than life 
imprisonment for the offence of murder will be an exceptional course. Whether a sentence is clearly unjust 
is a matter for the evaluative judgment of the sentencing judge, having regard to all of the circumstances 
of the case. That judgment is to be made by reference to the principles of sentencing set out in s 6 of the 
Sentencing Act — 

I took the chamber to that provision when we were debating clause 33(4) — 
and having regard to the circumstances of the offence and the offender. The sentence imposed must be 
commensurate with the seriousness of the offence. 

The same principles would be expected to apply to this clause. 
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I am getting some additional advice to assist. The chamber made an amendment to clause 33 to create an exception 
to the mandatory 12-month prison term for contravening clause 33(3). That exception is in clause 33(4A). 
Clause 80(2) will impose a mandatory 12-month prison term if the contravention of the suspension order is also 
a contravention of clause 33(3). That is the only way a mandatory clause can apply under clause 80. Clauses 33 
and clause 80 must be consistent and this amendment will ensure that they will be. 
Hon MICHAEL MISCHIN: I will make only one point about this: this has all been tough guy talk by the 
Attorney General before the election and tough guy talk by the Attorney General since the election. I point out that 
when he says that we are simply expanding the current regime under the Dangerous Sexual Offenders Act and 
broadening it to include high-risk offenders generally, that is just not right. It is watering down bits of it. This 
clause in its current form, which he demanded and said was very important and which he grizzled was being held 
up in this chamber unreasonably—the public demands it and the public wants it—currently reflects what is in the 
Dangerous Sexual Offenders Act. The government is seeking to water that down. Once again, the Attorney General 
is loose with the truth. Once again, he says one thing and then wants us to do something else. This provision was 
good enough for the Dangerous Sexual Offenders Act, but now, apparently, it is all too harsh on serious offenders, 
so we have to give them a way out. 
I am not much interested in the provision for murder. Murder can come in a variety of forms. Until the time of the 
voluntary assisted dying legislation, some cases of murder might very well have been mercy killings; hence, the 
discretion. There is no excuse for this. A dangerous offender out in the community, who might be a dangerous 
sexual offender, will now be brought into this regime. If he contravenes the need for monitoring, with no reasonable 
excuse, and is found guilty of it, which carries three years, we will be saying, “We’ll give you 12 months unless 
it’s really, really harsh”—that is unjust, apparently—“and you can find any other way.” Perhaps a fine will be useful; 
an offender can ignore a fine. Every time we try to tighten up the system, the government starts to water it down. 
We will oppose the change. 
Hon NICK GOIRAN: The minister drew our attention to clause 33 and said that it must be consistent with what is now 
being proposed at clause 80. I have looked at clause 33 again and it is about  the enforcement of electronic monitoring 
and curfew requirements. In other words, if a person does not comply with electronic monitoring or curfew requirements, 
because of the amendment we agreed to earlier, they may not be imprisoned in certain circumstances. This, minister, is 
a very different situation. Clause 80 deals with a contravention of a supervision order. It is not merely, if I can put 
the provisions in some kind of hierarchy, the enforcement of mere electronic monitoring or curfew requirements, albeit 
I consider those things to be very important. Earlier, I supported the motion put forward by Hon Michael Mischin 
to lift the standard; nevertheless, this is far more serious. This is a contravention of a supervision order and we, the 
Parliament—in fact, the government is asking us—is being asked to agree to clause 80(1), which states — 

an offender … must not, without reasonable excuse, contravene a requirement of the order. 
The government wants the following subclause to say “if” an offender does this, they must be sentenced to a period 
of imprisonment of 12 months. On top of that we will be telling a judicial officer that they must not suspend the 
term of imprisonment. Clause 80(2) is a very powerful message from this Parliament that says that we will no longer 
tolerate high-risk serious offenders running around in the community, breaching supervision orders, coming back 
before a judicial officer. But we will be saying, “Well, it’s not great that you did that, but despite the fact that the 
Parliament wanted you to be sentenced to at least 12 months, and possibly up to three years, I’m not going to imprison 
you at all.” That is what the government wants to do here. I cannot in all good conscience support that. It is clear to 
me that the effect of the package of amendments on the supplementary notice paper before us at 8/80 and 9/80 simply 
dilute the very important provision, which I agree with, at clause 80(2). 

Division 
Amendment put and a division taken, the Deputy Chair (Hon Martin Aldridge) casting his vote with the noes, with 
the following result — 

Ayes (17) 

Hon Robin Chapple Hon Diane Evers Hon Samantha Rowe Hon Alison Xamon 
Hon Tim Clifford Hon Adele Farina Hon Aaron Stonehouse Hon Pierre Yang (Teller) 
Hon Alanna Clohesy Hon Alannah MacTiernan Hon Matthew Swinbourn  
Hon Stephen Dawson Hon Kyle McGinn Hon Dr Sally Talbot  
Hon Sue Ellery Hon Martin Pritchard Hon Darren West  
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Noes (14) 

Hon Martin Aldridge Hon Colin de Grussa Hon Michael Mischin Hon Colin Tincknell 
Hon Jacqui Boydell Hon Donna Faragher Hon Robin Scott Hon Ken Baston (Teller) 
Hon Jim Chown Hon Nick Goiran Hon Tjorn Sibma  
Hon Peter Collier Hon Rick Mazza Hon Dr Steve Thomas  

Amendment thus passed. 
Hon SUE ELLERY: I move — 

Page 54, after line 22 — To insert — 
(2A) If a term of imprisonment of at least 12 months would be clearly unjust given the circumstances 

of the offence and the person, the court may decide — 
(a) to sentence the person to a term of imprisonment of less than 12 months; or 
(b) not to sentence the person to a term of imprisonment. 

As I said, this is part of a package related to the amendment that the chamber just considered. For the same reasons, 
I urge members to support it. 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 81 put and passed. 
Clause 82: Proceedings to be criminal proceedings — 
Hon AARON STONEHOUSE: Members will know that I have an amendment on the supplementary notice paper 
at 3/82. It is very similar to an amendment moved to clause 4 with the intention of raising the standard of evidence 
required to make an order for supervision or ongoing detention. My concern is that we are using a much lower 
standard of proof than would otherwise be required in a criminal trial to put someone behind bars in the first place. 
Somebody may be given a 20-year prison sentence, for instance, for a serious crime such as a homicide, and it would 
need to be proved beyond reasonable doubt that the accused had committed the crime in order to lock them up for 
that time; however, at the end of their sentence, if they were considered a high-risk offender, they could be kept in 
jail indefinitely until the end of their life for a much longer period than 20 years and the standard of proof needed 
in that case would merely be to a high degree of probability that the person would commit a crime in the future. 
We already debated this at clause 4, so on that basis I do not intend to move my amendment, because the result 
would be exactly the same—and also without my amendment to clause 4, we would need to recommit clause 4 for 
this amendment to have effect. Therefore, I will not move the amendment. 

Clause put and passed. 
Clauses 83 to 87 put and passed. 
Clause 88: Protection from personal liability — 
Hon NICK GOIRAN: What are the significant changes that clause 88 is making in contrast to section 46A of the 
Dangerous Sexual Offenders Act? 
Hon SUE ELLERY: Clause 88 in this bill relates to section 46A of the Dangerous Sexual Offenders Act. The 
material change is in the list of protected persons that has been revised to reflect the establishment and role of the 
High Risk (Sexual and Violent) Offenders Board and the new concept of a supporting agency. 

Clause put and passed. 
Clauses 89 and 90 put and passed. 
The DEPUTY CHAIR: That then takes us to the supplementary notice paper upon which there appear to be 
a number of new clause 90As. 
Hon AARON STONEHOUSE: Take your pick, right? There are three different proposed new clauses for a statutory 
review, and I think I may have been the lucky one to get mine in first. Having looked at the alternatives available 
from Hon Michael Mischin and Hon Nick Goiran, I opt not to move my amendment and instead listen to the 
arguments from those members on the merits of their alternative review clauses. 
Hon MICHAEL MISCHIN: Likewise, I will not move my amendment at 40/NC90A in favour of Hon Nick Goiran’s 
iteration of the review clause, which essentially incorporates the elements that I sought to introduce, but goes further 
to accommodate circumstances in which a report pursuant to the review has been prepared but Parliament is not 
in session. I recommend that members support his proposed review clause at 71/NC90A. 
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New clause 90A — 
Hon NICK GOIRAN: I move — 

Page 60, after line 24 — To insert — 

90A. Review of this Act 
(1) The Minister must review the operation and effectiveness of this Act, and prepare a report 

based on the review — 
(a) as soon as practicable after the 5th anniversary of the day on which this section 

comes into operation; and 
(b) after that, at intervals of not more than 5 years. 

(2) The Minister must cause the report to be laid before each House of Parliament as soon as 
practicable after it is prepared, but not later than 12 months after the 5th anniversary or the 
expiry of the period of 5 years, as the case may be. 

(3) The Minister must transmit a copy of the report to the Clerk of a House of Parliament if — 
(a) the report has been prepared; and 
(b) the Minister is of the opinion that the House will not sit during the period of 21 days 

after the finalisation of the report. 
(4) A copy of the report transmitted to the Clerk of a House is taken to have been laid before 

that House. 
(5) The laying of a copy of a report that is taken to have occurred under subsection (4) must be 

recorded in the Minutes, or Votes and Proceedings, of the House on the first sitting day of 
the House after the receipt of the copy by the Clerk. 

Hon SUE ELLERY: I indicate that the government will support new clause 90A. 
The CHAIR: Hon Alison Xamon, do you have a new clause? 
Hon ALISON XAMON: It is fortuitous, because of all the three new clauses, Hon Nick Goiran’s held the most 
appeal for the Greens. 
New clause put and passed. 
Clause 91 put and passed. 
Clause 92, as amended, put and passed. 
Clauses 93 to 96 put and passed. 
Clause 97, as amended, put and passed. 
Clauses 98 and 99 put and passed.  
Clause 100: Schedule 2 amended — 
Hon SUE ELLERY: I move — 

Page 64, line 15 — To delete “(Sexual and Violent)” and substitute — 
Serious 

This amendment is to provide consistent terminology throughout the bill. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 101: The Glossary amended — 
Hon SUE ELLERY: Consequential to the amendment to the short title of the bill agreed to by the Committee of 
the Whole House at clause 1, I seek leave, pursuant to standing order 132(b), to put a number of amendments as 
one question. 
Leave granted. 
Hon SUE ELLERY: I move — 

Page 64, line 27 — To insert after “High Risk” — 
Serious 
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Page 65, line 4 — To insert after “High Risk” — 
Serious 

Page 65, line 21 — To insert after “High Risk” — 
Serious 

Page 70, line 15 — To insert after “High Risk” — 
Serious 

Page 71, line 25 — To insert after “Risk” — 
Serious 

These amendments seek to ensure that references to this piece of legislation are consistent throughout following 
the previous amendment to the name of the bill, which was amendment 14/1 moved by Hon Michael Mischin. 
Amendments put and passed. 
Clause, as amended, put and passed. 
Clause 102 put and passed. 
New clause 102A — 
Hon SUE ELLERY: I move — 

Page 65, after line 10 — To insert — 
102A. Section 4 amended 

(1) In section 4(2) insert in alphabetical order: 
community has a meaning affected by subsection (4); 

(2) After section 4(3) insert: 
(4) A reference in this Act to the community includes any community and is not limited to 

the community of Western Australia or Australia. 
This new clause clarifies that the term “community” in the Sentence Administration Act 2003 in relation to 
post-sentence supervision orders, parole and other orders made by the Prisoners Review Board, is to be the same 
definition of “community” as appears in this bill. In doing so it defines “community” as not being limited to the 
community of Western Australia or Australia. 
Hon MICHAEL MISCHIN: This proposed extension to the concept of “community” beyond Western Australia or 
Australia reflects the reform that we introduced to the Dangerous Sexual Offenders Act in, I think, 2015. That was fine 
for the purposes of that act. My only question is regarding the extended concept of community being introduced into 
the Sentence Administration Act. For example, after this provision is passed, will we be able to release offenders on 
parole with a view to their being immediately deported to their country of citizenship? That was done by the current 
Attorney General with the offender Greer, who had killed the teenager Sharon Mason. He was released on parole 
with a view to his immediate deportation back to the United Kingdom. It has happened on other occasions in the past; 
that is, someone has been released by the Prisoners Review Board with a view to their deportation and removal from 
our community back to their place of origin. Will that be affected by the extended definition of “community” as 
a matter that the Prisoners Review Board will have to take into account when dealing with prisoners? Will we be 
stuck with offenders who are undesirable to us but who will have to see out their term of imprisonment here through 
to the end, and only then will we have the opportunity to get rid of them rather than at a much earlier stage? 
Hon SUE ELLERY: Yes, it will apply, but they will be in prison and not released. 
Hon MICHAEL MISCHIN: I just want to clarify that. Notwithstanding that they are a threat to a community 
outside Western Australia, they will remain in prison until the end of their term in Western Australia; is that the 
idea? Will we not be able to get rid of them earlier, notwithstanding all the concerns about the draw on prison 
resources and the like? Will we have to wait until the end of their term of imprisonment rather than have the 
Prisoners Review Board releasing them on parole with a view to their deportation? 

Hon SUE ELLERY: I am advised that there may be cases in which they will be released, but the board will have 
to consider their release to the other jurisdiction. 
Hon MICHAEL MISCHIN: All right. Why is that a desirable thing? Why will we not be able get rid of these 
people at the earliest opportunity? 
Hon SUE ELLERY: It does not mean that they cannot be released to another jurisdiction; it means the board 
needs to take into account what might happen if they were. It is a matter that the board needs to take into account. 
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Hon MICHAEL MISCHIN: I will not press it any further, other than to make this point. It seems to me that if 
someone is so bad that we would not release them into this community because they could still pose a threat, they 
will ultimately be deported when they complete their sentence, unless they are subject to orders under this legislation 
or, by some other means, kept under control by, say, an indefinite term of imprisonment. Let us say that they finish 
their term of imprisonment. They could have been released on parole with a view to being disposed of back home 
where they belong, but we have to hang on to them because the Prisoners Review Board will be required to consider 
the risk to the community that they came from and would not presumably treat that risk any differently from the 
risk of them being released in our community. By that measure, they would not be released early with a view to 
being disposed of. The Prisoners Review Board, as a matter of logic, would be required to hang on to them until 
the end of their sentence. Would that be correct? 
Hon SUE ELLERY: I am not sure how to express it another way. The potential impact is a factor that the board 
has to take into account. 

New clause put and passed. 
Clause 103, as amended, put and passed. 
Clause 104: Section 74A amended — 
The CHAIR: Clause 104 has already been the subject of an amendment, but I understand there is some further 
attention we need to pay to it. 
Hon SUE ELLERY: The government intends to oppose the clause, and I will take a minute to explain the effect 
of the amendments that follow as well. There is a relationship between the next three amendments on the supplementary 
notice paper, and it will become clear that only one of the three amendments that follow this amendment is necessary. 
The amendment at 63/104 seeks to oppose the consequential amendment in the bill, as drafted, to section 74A of 
the Sentence Administration Act 2003. 
Members will note the amendment in my name at 64/104 does a number of things. Firstly, it subsumes the amendment 
standing in my name at amendment 68/104 and the amendment standing in the name of Hon Michael Mischin 
at 53/104. Secondly, it deletes the definitions of “prisoner” and “serious violent offender” and inserts three new 
terms—“prisoner”, “serious offence” and “serious offender under restriction”—and their definitions. 
The amendment at 64/104 ensures consistency in eligibility for both a post-sentence supervision order under the 
Sentence Administration Act and a restriction order under this bill. The term “prisoner” is defined in such a way so 
as to be consistent with the term “serious offender under custodial sentence” in clause 3 of the bill. Although members 
may note the words are not identical, the drafting, adopted by parliamentary counsel, has the same effect. This 
approach addresses a concern identified by the Prisoners Review Board and the Department of Justice that deals with 
the order of service of terms of imprisonment as provided for in section 7 of the Sentence Administration Act, 
which means that some offenders may not be eligible for consideration for a post-sentence supervision order. Such 
a situation may occur if the term of imprisonment immediately before their release is not for a serious offence. To 
give the chamber an example, if an offender is sentenced for two offences—one serious offence with a sentence 
of imprisonment for which no parole eligibility order was made and one non-serious offence with a sentence of 
two years’ imprisonment for which a parole eligibility order was made—and the sentences of imprisonment are to be 
served cumulatively, section 7 of the Sentence Administration Act requires that the four-year term of imprisonment, 
without parole eligibility, for the serious offence is required to be served first, followed by the two-year term of 
imprisonment for the non-serious offence with parole eligibility. This means that the total term of imprisonment 
to be served is six years, with the offender eligible to be considered for parole after five years. Under the current 
provisions that govern post-sentence supervision orders—that is, part 5A of the Sentence Administration Act—
the term “prisoner” means a prisoner who is serving a fixed term for a serious violent offence. A fixed term, as 
defined in section 85(1) of the Sentencing Act 1995, means that the term that is not life imprisonment, while 
a serious violent offence, is one that appears in schedule 4 to the Sentence Administration Act. If the prisoner 
is not serving a fixed term for a serious violent offence, as outlined in the example, they are eligible for 
consideration for a post-sentence supervision order. The amendment in my name at 64/104 resolves this issue 
by the manner in which the terms “serious offence” and “serious offender under restriction” refer to the 
corresponding definitions in this bill. The effect of this is that as long as the offender is serving a term of 
imprisonment that includes a term of imprisonment for a serious offence, they will be eligible to be considered 
for a post-sentence supervision order. 

I would ask members to oppose the clause before us and I would withdraw the amendment standing in my name 
at 68/104. I am anticipating Hon Michael Mischin will do the same with the one standing in his name at 53/104. 
They will then be subsumed by the amendment at 64/104. I expect the chamber is completely across all of that! 
Hon Michael Mischin: Can you repeat the bit after “The government intends to oppose”? 
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The CHAIR: It is all right, members, I am here! 
I am about to frame the questions accordingly. My understanding is that even though we have amended clause 104 
in a couple of minor ways earlier in proceedings, that will now be overcome with the course of action that has 
been proposed. The course of action that is about to be proposed through the questions I am about to put will be, 
in effect, that clause 104, as printed in the bill, will be taken out and replaced by what is in effect a new clause 104, 
as shown on pages 6 and 7 of supplementary notice paper 137, issue 15. In the course of that, those two amendments 
the Leader of the House referred to, one from Hon Michael Mischin and one from herself, will simply fall away, anyway. 
With that in mind, I will put the question, in the first instance, that clause 104 in the bill, as amended, be agreed to. 

Point of Order 
Hon NICK GOIRAN: I am concerned that if we oppose clause 104 in its totality, we will not necessarily have 
the capacity to continue to consider the insertion of the lines. Might I suggest that we proceed on the basis that the 
Leader of the House simply moves that lines 17 to 26 be deleted? 
The CHAIR: As it happens, I have already considered that very prospect, and it is one way we could go. With the 
advice from the clerks at the table, I will do what we are proceeding with. Although I am sympathetic to the view 
of Hon Nick Goiran, that is what was privately discussed. I will characterise my next question to be that we insert 
a new clause 104.  

Committee Resumed 
The CHAIR: We are back to the original clause 104, which has not been looked upon favourably. I will again put 
the question that clause 104, as amended, be agreed to. 
Clause, as amended, put and negatived. 
New clause 104 — 
Hon SUE ELLERY: I move — 

Page 65, after line 26 — To insert — 
104.  Section 74A amended 

(1) In section 74A delete the definitions of prisoner and serious violent offence. 
(2) In section 74A insert in alphabetical order: 

prisoner means a person — 
(a) who is serving a fixed term for a serious offence; or 
(b) who — 

(i) is serving a fixed term for an offence or offences other than a serious 
offence; and 

(ii) has been serving that term at all times since completing a fixed term 
for a serious offence; 

serious offence has the meaning given in the High Risk Serious Offenders Act 2019 
section 5; 
serious offender under restriction has the meaning given in the High Risk Serious 
Offenders Act 2019 section 3. 

New clause put and passed. 
Clauses 105 to 111 put and passed. 
Clause 112: Section 103 amended — 
Hon MICHAEL MISCHIN: If I understand this proposed subsection correctly, it proposes to refine who can be 
nominated as chair of the Prisoners Review Board. Under proposed section 103(2), the minister is required to 
nominate as chair a person who has served or is qualified for appointment as a judge, and if the person happens to be 
a judicial officer, that person has to consent in writing. So far so good. But proposed subsection (2A) then states — 

A person holding a judicial office must retire upon being nominated as the chairperson. 
The practice has been that a Supreme or District Court judge, for instance, is favoured as the chair of the 
Prisoners Review Board; for example, Hon Narelle Johnson was chair of the Prisoners Review Board for a space, 
followed by Hon Robert Cock, and we now have Hon Allan Fenbury. But in the future, a judicial officer will not be 
able to be nominated for this role unless they retire from their judicial position. The question arises: who would be 
interested in that position? We had a similar difficulty when we tried to get judicial officers to apply for the position 
of Corruption and Crime Commissioner when the potential consequence was that, even if they were a retired judicial 
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officer and would be paid a salary as the Corruption and Crime Commissioner, they would lose their status as 
a Supreme Court judge and, hence, jeopardise their pension. Under this provision, a judicial officer who is in the course 
of accumulating the number of years necessary to qualify for a judicial pension, which is a very generous one in this 
state—I think it is in the order of 60 per cent of their former judicial salary—would have to resign from their status as 
a judicial officer to take up this position and would presumably face the consequence of losing their qualification for 
a judicial pension. I would like the minister to explain the purpose of the change. What legal advice has been received 
on the consequences? What incentive does the government consider there will be for a serving judicial officer to sacrifice 
their status and position as a judicial officer, who might one day want to go back to the bench to serve out their time in 
the service of the community, to become chair of the Prisoners Review Board? Is there an expectation that they will not 
be able to be reappointed as a judicial officer once they have served that period as chair of the Prisoners Review Board? 
Hon SUE ELLERY: I can provide some information. Serving judges are deemed to be unsuitable because there 
is a potential constitutional risk if they are imposing post-sentencing orders. However, reappointment as a judicial 
officer is possible. I cannot give the member any further information about incentives or legal advice as I do not 
have any information about those things. 
Hon MICHAEL MISCHIN: Is the Attorney General prepared to provide us with the constitutional advice that 
he keeps talking about, which is about the jeopardising of the post-sentence supervision order regime and the like? 
The system has worked satisfactorily up until now, including when we have had judicial officers as chair of the 
Prisoners Review Board, and the Mentally Impaired Accused Review Board for that matter. We will be changing 
the character of that board. Can the Attorney General assist us in understanding the constitutional risk, which has 
not been encountered in the 50-odd years that there has been a parole board or Prisoners Review Board? 
Hon SUE ELLERY: The Attorney General is not here, so I do not know whether he could assist the member. 
I am happy to pass that question on to him if I ever get out of here. I will ask him to perhaps communicate with 
Hon Michael Mischin directly. 
Hon MICHAEL MISCHIN: Judged on past performance, we will not learn anything from that. However, if the 
government wants to eliminate having judicial officers as chair of the Prisoners Review Board in favour of others, or 
if one of them wants to take the risk of becoming chair and jeopardising their judicial pension, good luck to them! 
Clause put and passed. 
Clause 113, as amended, put and passed. 
Clause 114 put and passed. 
Clause 115, as amended, put and passed. 
The CHAIR: Clauses 116 to 119 were all previously amended in the same way—that is, to insert the word 
“serious” after “risk”. I propose to put those amended clauses as a single bloc question unless any member wishes 
to further address any of those clauses. 
Clauses 116 to 119, as amended, put and passed. 
Clause 120: Terms used — 
Hon NICK GOIRAN: What are the significant changes that part 10 is making in contrast to section 48 of the 
Dangerous Sexual Offenders Act 2006? 
Hon SUE ELLERY: This relates to clauses 120, 121, 122 and 123. As the honourable member pointed out, they 
mirror the provisions in section 48 of the Dangerous Sexual Offenders Act. The transitional provisions and associated 
schedule contained in the Dangerous Sexual Offenders Act 2006 relate to amendments effected in 2012, which are 
now exhausted. The clauses provide, in general terms, for a smooth transition of current matters—for example, 
proceedings being made and orders already made—from the Dangerous Sexual Offenders Act 2006 to the new act. 
Clause put and passed. 
Clause 121 put and passed. 
Clause 122: Completion of things commenced — 
Hon MICHAEL MISCHIN: Clauses 122 and 123 effectively preserve proceedings that are currently underway. 
I am curious about one element that arises from a recent comment made by the Attorney General. Under the 
Dangerous Sexual Offenders Act, which is to be repealed upon the enactment of clause 121, section 40(1) states — 

Proceedings under this Act or on an appeal under this Act, are to be taken to be criminal proceedings for 
all purposes. 

Clause 82(1) of the High Risk Offenders Bill states — 
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Proceedings under this Act or on an appeal under this Act, are to be taken to be criminal proceedings for 
all purposes. 

Clauses 122 and 123 preserve the provision in section 40(1). Perhaps the Leader of the House can help me, because 
on 14 May 2020, in complaining about the lack of progress on this bill and how its passage would have prevented 
the release of a criminal by the name of Faulkner—I will get to that at another stage in another way—the 
Attorney General is reported at page 2754 of Hansard to have said — 

The member for Hillarys interjected by saying, “What difference would it have made if the High Risk 
Offenders Bill had already seen its passage through the Council?” 

The Attorney General answers — 
It will no longer be the DPP who makes these applications because, as was explained when debating 
the bill, the DPP’s primary role is prosecuting offenders, and these applications are civil in nature, not 
criminal … 

What is it that the Attorney General knows about the nature of the proceedings that tells us that currently, the 
Director of Public Prosecutions is bringing dangerous sexual offender applications and civil proceedings, whereas 
the legislation tells us to the contrary and the new bill tells us to the contrary, and that they are preserved in the 
current form anyway? Is the Attorney General wrong? 
Hon SUE ELLERY: I do not know what the Attorney General knows that Hon Michael Mischin does not know, 
but I am happy to take that up with him when I see him next. 
Hon MICHAEL MISCHIN: Perhaps I should not have put it in those terms but, once again, the Attorney General 
said something that informed the other place that these applications are civil in nature, not criminal. That is wrong, 
is it not? These proceedings by way of section 40(1) of the Dangerous Sexual Offenders Act and clause 82 of this 
bill are said to be criminal; is that correct? 
Hon SUE ELLERY: They are criminal proceedings. I cannot go to the thinking behind what the Attorney General 
meant when he said that. I take it on good faith that the honourable member is reading from Hansard. The best 
I can do is tell Hon Michael Mischin that I will take up his concerns with the Attorney General. 
Clause put and passed. 
Clause 123 put and passed. 
Postponed clause 11: Proceedings under this Act — 
The clause was postponed on 18 February after it had been partly considered. 
Hon MICHAEL MISCHIN: I move — 

Page 9, after line 22 — To insert — 
(4A) Despite anything in the Director of Public Prosecutions Act 1991 Part 4, subsection (1) 

allows the Attorney General to bring an appeal under section 69 even if — 
(a) the appeal is against a decision made in proceedings taken by the Director of Public 

Prosecutions under subsection (2) or by the State Solicitor under subsection (3); or 
(b) an authorisation under subsection (2) or (3) allows the Director of Public Prosecutions 

or the State Solicitor to bring the appeal. 
This arises from the debate that we had some months ago about the diverse roles of the Attorney General, the 
State Solicitor and the Director of Public Prosecutions. Members will recall that back in the day, the Attorney General 
was adamant that under the Dangerous Sexual Offenders Act 2006, the Attorney General had the power to appeal 
in cases that he thought fit, notwithstanding that the Director of Public Prosecutions, who was seized with the matter, 
had made a decision to the contrary. He was not interested in providing himself with that power on the last occasion 
on which we looked at this sort of legislation, even though he was most concerned to urge me at the time when I was 
in his role to lodge appeals. He ridiculed the idea that that could not happen. I want to assist the Attorney General by 
providing him specifically with the power that he seems to have overlooked—it has also been overlooked by the 
Premier in support of the Attorney General and his role as an activist Attorney General—to correct matters that are 
not appropriately done by the court. I have moved this amendment to provide him specifically with the power to do 
what he claimed was available and what he urged be done and now seems to have overlooked in his desire for reform. 
Hon SUE ELLERY: The government cannot support this amendment. I draw members’ attention to the comments 
made by Hon Michael Mischin when he held another position and was talking about the importance of an 
independent DPP when we were dealing with the Dangerous Sexual Offenders Legislation Amendment Bill 2015 
in 2016. He said — 
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The purpose of the introduction of this proposed section is to make plain, in the same way as any 
indictable matter that is brought before the court, that it is done in the name of, and on behalf of, the state. 
It makes plain the relationship—the authority that the director has under this bill. He is not acting simply 
in his capacity as director; he is acting also as the agent of, and the authority on behalf of, the state of 
Western Australia. 

It has already been said that the provisions in this bill preserve the provisions contained in the Dangerous Sexual 
Offenders Act. Once the DPP has made an application for a supervision order or a continuing detention order under 
the Dangerous Sexual Offenders Act, subject to one exception, which I will talk about in a minute, the conduct of 
that application and any appeal in respect of that application is a matter solely for the DPP. The Attorney General 
may not, as an alternative to the DPP, purport to exercise a right of appeal on behalf of the state simply because the 
Attorney General considers that an appeal should be instituted from a decision upon an application for a continuing 
detention order or supervision order. 

Hon Nick Goiran interjected. 

The CHAIR: Order! The honourable Leader of the House has the call. 

Hon SUE ELLERY: For the purposes of the Dangerous Sexual Offenders Act, an appeal should be regarded as 
part of the initial application. An appeal is by way of a rehearing of the application, as outlined in section 36(1). 
In that sense, the appeal is the same application being considered again by the appeal court. The one exception that 
I mentioned earlier is where the DPP may hand off a matter to the Attorney General under section 27(3)(c) of the 
Director of Public Prosecutions Act 1991. Members may recall we had this discussion much earlier in the debate. 
Section 27(3)(c) provides that the director may — 

if the Director considers that the interests of justice require that the Director should not perform a function in 
a particular case, request the Attorney General to perform the corresponding function of the Attorney General 
in that case … 

Under that provision, the DPP might hand off the question or conduct of an appeal to the Attorney General. It would 
be for the DPP to decide whether the interests of justice so required. 

That said, the government has entrusted the DPP and the State Solicitor to act in the best interests of the state when 
performing functions contained in this bill. The government holds serious concerns about the proposed amendment. 
The amendment will undermine the independence of the DPP and the State Solicitor. It will also severely affect 
the practicalities of how the Attorney General would bring an appeal when the DPP or State Solicitor has declined 
to do so. The problem is that only one party represents the state. If the DPP or the State Solicitor has conduct of 
the matter and expressly declines to commence an appeal, the state has acted. Members might recall that we discussed 
this a couple of months ago. The Attorney General can be bound as a result of decisions made by the DPP or the 
State Solicitor. To put it simply, we cannot have different parties representing the state making different decisions. 
Not only would that create a chaotic situation, but it would be grossly unfair and may lead to court action due to 
an abuse of process. 

Furthermore, no regard has been given to the time frame in which to lodge an appeal. The DPP or State Solicitor has 
21 days to commence an appeal. The DPP, who has carriage of matters under the Dangerous Sexual Offenders Act, 
has advised that the full 21 days is often required to consider the merits of lodging an appeal. The reality of the 
situation is that the DPP will not arrive at a decision not to lodge an appeal sooner just so that the Attorney General 
can have a second look at the matter. The amendment moves away from the exclusive authority model, which is 
something the government is comfortable with, for the reasons I have outlined. Decisions to act under the provisions 
of this bill are not to be taken lightly, and are not to be based on public opinion, which stands to disregard the legal 
framework established by the Dangerous Sexual Offenders Act and brought across into this bill. Legislation has 
been ruled invalid when it oversteps the mark. To include such an element may jeopardise that balance and we end 
up throwing the baby out with the bathwater. Accordingly, as I said when I began my comments, the government 
does not support the amendment. 

Hon NICK GOIRAN: Today is 25 June 2020. In three days, we will reach the four-year anniversary since the 
then shadow Attorney General and now Attorney General, Hon John Quigley, said the following in the other place. 
I quote from page 4170 of Hansard — 

We know the minister’s public comment is that he should not be released. The government has something 
it can do about that. The minister had something she could do about that. She could have gone into the 
cabinet room and said, “The government has simply got to do something here. Stop sitting on your hands, 
Mr Attorney General, and instigate an application in the Supreme Court. Exercise your authority, exercise 
your power; do something in the Supreme Court.” 
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That was said by the now Attorney General when was he the shadow Attorney General, just shy of four years ago. 
When Hon Michael Mischin has put forward an amendment that would assist Hon John Quigley to do exactly 
what he spoke about so passionately nearly four years ago, the government has said, “No. Under no circumstances 
do this. This cannot happen. This would be very bad. Please, members, do not support this amendment.” What are 
members to do in this situation? Are we supposed to believe the John Quigley from 2016 or the Hon John Quigley 
from 2020? Which one is believable? We already know that the 2020 version of Hon John Quigley is not 
believable, because he has been found to have misled the Parliament on a recent occasion. We already know that 
the 2020 version is not believable. Are the words that have just been provided to the chamber on behalf of the 
Attorney General as an explanation of why members should oppose the amendment that has been put forward by 
Hon Michael Mischin believable, or should we go back to what was said in 2016? It is very difficult for members 
to reconcile such a situation when we have an individual who is consistent in being inconsistent. 
I am very disappointed to hear that the government does not want to allow Hon John Quigley to have the power 
to do what he was crying out for in 2016. I do not know why the McGowan government despises the current 
Attorney General so much that it wishes to cruel the dream that he had four years ago. I do not want to exaggerate, 
because it is still three days until the four-year anniversary of when he made those remarks. In the absence of 
a superior explanation about which version of the member for Butler I am to believe—the 2016 version or the 
2020 version—I prefer to support the member who has been consistent throughout the whole process, in 2016 and 
in 2020, and that is Hon Michael Mischin. 
Hon ALISON XAMON: I rise to indicate that the Greens will be opposing the amendment in front of us today. I am 
happy to accept that in this instance, the Attorney General in 2020 is right, and that, in 2016, the Attorney General 
was unequivocally wrong. 
Hon Michael Mischin: The shadow Attorney General. 
Hon ALISON XAMON: The shadow Attorney General. I am sure Hansard will pick up my correction. 
The Greens’ concern with the amendment in front of us is that it will politicise the legal process. We have said 
that consistently, including in 2016. We believe it will set a bad precedent. It will confuse, ultimately, who will 
have conduct of these sorts of matters. The Greens have been very consistent in our opposition to these sorts of 
provisions. We will be opposing the amendment. 
Hon AARON STONEHOUSE: In considering the amendment moved by Hon Michael Mischin, my understanding 
is that it would not require the Attorney General to bring an appeal under section 69—it would merely allow him 
or her to bring an appeal. The discretion will be completely in the hands of the Attorney General, whoever that 
may happen to be. 
I am aware of the concern that this may politicise the process of an appeal. However, that seems to be admission 
that the Office of the Attorney General is already politicised. I would like to hope that the Attorneys General of 
Western Australia will rise above the squabbles and pettiness of politics from time to time to properly discharge 
their duty as the first law officer of the state. If we are going to say that we do not trust — 
Several members interjected. 
The DEPUTY CHAIR (Hon Adele Farina): Order! Hon Aaron Stonehouse has the call. 
Hon AARON STONEHOUSE: Is the government saying that it does not trust Hon John Quigley with such 
a power or such discretion? 
Hon Michael Mischin: Who would blame them? 
Hon AARON STONEHOUSE: Perhaps, who could blame it! But I would hope the Attorney General would be 
aware of the risk of bringing an appeal when the DPP has already decided not to and the danger of having two different 
people—the Director of Public Prosecutions and the Attorney General—representing the state at the same time and 
the difficulties that would create. I would think that the Attorney General would be cognisant of that and would avoid 
a scenario like that and would be able to reject, perhaps, silly comments made by a shadow Attorney General, 
demanding them to take action, as was the case in 2016. We would hope that an Attorney General would be sensible 
enough to reject such calls. In that case, I really do not share quite the same concern that the government does in this 
case. In fact, I think it might be in some way healthy to ensure that there is some accountability—that those who represent 
the state in matters of criminal law and in matters that involve dangerous sex offenders are held accountable to the public 
to some extent. Of course, we expect the Attorney General to resist the urge to just follow the whim of the mob, but at 
the same time to be sensitive to the concerns of the public. After all, the intention of a dangerous sex offender regime is 
to protect the public. I think that in a system of responsible government, all members of Parliament, especially ministers, 
are answerable to not only the Parliament, but also the public. Therefore, by having the Attorney General answerable to 
and having to front the public to explain why he does not bring an appeal, or perhaps even when he does bring an 
appeal, is not such a bad thing. Otherwise, those decisions will be made by the Director of Public Prosecutions, who 
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although she does a fantastic job is somewhat shielded from the public and from scrutiny due to the independent 
nature of that office. Therefore, I am happy to support the amendment brought forward by Hon Michael Mischin. 
Hon MICHAEL MISCHIN: It is quite ironic that over a question of what powers the Attorney General has and 
should be conferred with that back in 2016, the current incumbent of that office was quite happy to tell the public 
that the government should be doing something—the Attorney General not only has the power to appeal, but 
should exercise it, and he is abrogating his responsibilities by not doing so, and there is no question that there is 
a power to appeal under the Dangerous Sexual Offenders Act and there ought to be—but now he has abandoned 
his commitments and resiled from that position because he finally learnt something that a first-year law student 
could have told him. We are generously offering him the power to do what he demanded an Attorney General 
should have and did have and did not use, but the government is saying, “We couldn’t possibly do that.” He is not 
saying that he was wrong back then; no, he is saying that he had different advice back then. I am reminded, too, 
of the mealy-mouthed, unreliable, weaselly words that we have heard from him from time to time when we have 
asked questions in this place. 
Before I put the amendment to the vote, I remind the government what the then shadow Attorney General said when 
amendments were proposed and he was whipping up public anxiety over the operation of the Dangerous Sexual 
Offenders Legislation Amendment Bill 2015. On 28 June 2016, at pages 4170 to 4125 of Hansard, he said — 

… the government will abandon its authority to be able to institute an appeal. It is surrendering that authority 
as a government. The government has always had that authority under section 6, but as a government it 
is surrendering that authority. 

That was because the former government wanted to clarify that proceedings would be brought in the name of the 
state. He referred to a character called Lyddieth being released and was whipping up anxiety about Lyddieth. He said — 

The women asked me, “What can we do? What can you do?” I told them that I am the shadow 
Attorney General and that I can do nothing, but they can go to the Attorney General and ask him to act 
under section 6 of the legislation and institute an appeal. 

But we now hear, “No. We can’t do that. We couldn’t—never.” It continues — 
If the case is so serious that the honourable Minister for Police thinks that Lyddieth should still be in 
prison, go to the Attorney General and ask him to institute an appeal under section 6. 

He raved — 
That horrified the Attorney General and he said that he did not have power to do that, but it states in the 
act that he does have that power. 

That is not what the minister has been telling us over the last couple of months, or what he said back in 2017. He 
went on — 

He did not want to appeal and that is why he does not want to have this authority. 
Then there is the bit that was cited by Hon Nick Goiran. He went on to say how it was wrong that the Attorney General 
could act only when the DPP does not. He made it quite plain, when he was banging on, in that extract — 

… it was open to the Attorney General to initiate an appeal or to initiate proceedings to revoke the 
supervision order. 

I thought we were told that if the DPP or SSO has carriage of the matter, no, the Attorney General cannot do that, 
nor has he ever had the ability to do that. It is replete. Here is another extract — 

Let us be clear again. In the case in which the DPP decides not to appeal a court’s decision, the minister says — 
That is the Minister for Police — 

that under section 6 of the legislation, the Attorney General can make that appeal. The Attorney General 
says in the Legislative Council, “No, I can’t.” We agree with the minister. Why has the Attorney General 
got it so wrong, I ask? 

This is the man that the McGowan government thought was the wisest legal officer at its disposal and made him 
Attorney General. He went out and deliberately misled the public and Parliament, and whipped up public furore, 
anger and anxiety, demanding something be done. He now resiles from all his election commitments on the subject 
and tells us he does not want the power to do what he said was important. He offers advice to this place and we 
are supposed to take it. 
The minister will say I am obsessed with him. No, I am obsessed with the truth—something he has forgotten about. 
I know it is uncomfortable to have his words repeated to him, but that is the level of accountability we are left 
with. I have put the motion to grant the Attorney General the power. If it is unconstitutional, he can say so, but let 
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us have the Attorney General explain it in the other place where he made his ridiculous comments back in the day 
with a view to misleading people. I have moved the amendment standing in my name. 
Amendment put and negatived. 
Postponed clause put and passed. 
Postponed clause 14: Board established — 
The clause was postponed on 18 February after it had been partly considered. 
Hon SUE ELLERY: I move — 

Page 11, line 1 — To delete “(Sexual and Violent)” and substitute — 
Serious 

This will provide for consistent terminology throughout the bill. 
Amendment put and passed. 
Hon SUE ELLERY: I move — 

Page 11, line 5 — To delete “(Sexual and Violent)” and substitute — 
Serious 

Again, this is to provide consistent terminology. 
Amendment put and passed. 
Postponed clause, as amended, put and passed. 
Schedule 1: Serious offences — 
Hon MICHAEL MISCHIN: There are a couple of alternative amendments standing in my name. On page 9 of 
supplementary notice paper 137, issue 15, there are three amendments to schedule 1—41/S1, 42/S1 and one in the 
name of the Leader of the House at 74/S1. Perhaps if I can outline the purpose of this to start with and then indicate 
that by way of arrangements that have been discussed with staff from the Attorney General’s office and advisers, 
and which I understand the Leader of the House is aware of, I shall abandon my two proposed amendments in 
favour of hers. Schedule 1 to the bill is headed “Serious offences” and is referable back to clause 5(1) of the bill, 
which tells us — 

(1) An offence is a serious offence if — 
Within the meaning of the bill — 

(a) it is specified in Schedule 1 Division 1; or 
(b) it is specified in Schedule 1 Division 2, and is committed in the circumstances indicated in 

relation to that offence in that Division. 
Members will note that in division 2, which is on page 80 of the bill, there are offences that are serious offences if 
committed in specified circumstances. They indicate the broad offence, but require particular circumstances to be 
satisfied before they are regarded as serious offences. Of all the offences in schedule 1, members will note a pattern 
of a certain level of penalty involved or some violent or sexual nature. There are offences under the Bushfires Act, 
for example, in subdivision 1 along the lines of an arson, but committed in bushland, and the like. There are offences 
involving interfering with or exploiting children and so forth. Then a raft of offences in subdivision 3 of division 1, 
schedule 1, deal with offences in the Criminal Code. 
In our view, what is missing is the offence of burglary, and that is what the provision in amendment 42/S1 deals 
with—that is, to insert the offence of burglary. I will come to the reasons for that in a moment. Members will see 
that proposed amendment 42/S1 deals with inserting item 35A on page 79 of the bill for the bald offence of 
burglary. In its amendment, the government proposes to reflect the amendment at 42/S1, but with a qualification. We 
think that burglary ought to be included amongst these offences because of the gravity of that offence. Unfortunately, 
because of the prevalence of burglary in our community, we too often tend to take it as a relatively routine volume 
offence aimed only against property, but that is not the case at all. In fact, burglary has always tended to carry 
penalties of around 14 years’ imprisonment, and after certain reforms that were passed in the 1990s, circumstances 
of aggravation were raised and burglary offences consolidated into what is now section 401 of the Criminal Code. 
One of the major distinctions between burglaries is those committed on premises generally and those committed 
on homes. As one might expect, home invasions are amongst the most serious. Burglary itself would carry 14 years’ 
imprisonment. I think burglary of a home carries a penalty of 18 years’ imprisonment, and in circumstances of 
aggravation, burglary carries 20 years. Originally, it was proposed that home burglary generally would be included 
amongst the serious offences, because it is an invasion of a person’s security and their privacy, and it devastates 
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their sense of safeness in their home. If there is a recidivist offender, incorrigible, who continues to commit home 
burglaries, we would say that that is a basis for considering him a potential violent offender. One of the risks of 
home burglary is not merely the disruption of someone’s security, but the potential for an offender to encounter 
the occupant, and then the offender has to make the decision of fight or flight. Unfortunately, some now, on drugs 
and for other reasons, may be more inclined to fight. It is true that not all burglaries are violent offences, even those 
in one circumstance of aggravation, being in company with other people, but there is that risk. The government 
has considered that burglary itself, and even home burglary, is too broad an offence to include as a potential trigger 
for an offender to be considered a high-risk serious offender and has proposed narrowing it down to certain 
circumstances of aggravation. Those are set out in section 400(1) of the Criminal Code, which states — 

circumstances of aggravation means circumstances in which — 
(a) immediately before or during or immediately after the commission of the offence the offender — 

(i) is or pretends to be armed with a dangerous or offensive weapon or instrument; or 
(ii) is or pretends to be in possession of an explosive substance; or 
(iii) is in company with another person or other persons; or 
(iv) does bodily harm to any person; or 

(v) threatens to kill or injure any person; or 
(vi) detains any person (within the meaning of section 332(1)); 

or 
(b) immediately before the commission of the offence the offender knew or ought to have known 

that there was another person (other than a co-offender) in the place; 
The government is prepared to accept the inclusion of burglary as one of those schedule 1 offences, whether it is 
home burglary or general burglary, if those circumstances of aggravation are present, with one exception being if 
the only circumstance of aggravation is that the offender is in company or with another person or persons. If that 
alone is a circumstance of aggravation, it will be excluded. Personally, I would like to have that included too, but 
I am prepared to wear that compromise, because I think the important objective has been achieved, which is that 
burglary, carrying 20 years’ imprisonment, akin to robbery, but with the added aggravation, if you like, of someone 
being inside a premises they might otherwise feel secure in, is worthy of inclusion as a serious offence and one that 
might, in appropriate circumstances after appropriate assessment, be a basis for an application either for a continuing 
detention order or for some kind of restrictions on an offender post-release. I will abandon my two proposed 
amendments and accept with thanks the proposed amendment in the name of the Leader of the House.  
Hon SUE ELLERY: I move — 

Page 80, after line 4, the Table after the first row before item 1 — To insert — 

1A. s. 401 Burglary If within s. 401(1)(a) or (ba) or (2)(a) or (ba) 
(aggravated home burglary or aggravated 
burglary) and if the circumstances of 
aggravation are not merely being in company 
with another person or other persons 

By way of explanation, this amendment indeed constitutes a compromise to Hon Michael Mischin’s amendment 42/S1. 
Burglary and aggravated burglary are not necessarily sexual or violent offences, although they can be. There are 
a number of ways in which a burglary can be an aggravated burglary, and not all of them involve sexual and violent 
conduct. For example, when two people break into an empty house to commit an offence, it is considered aggravated 
home burglary because more than one person was present. 
The amendment that I have moved varies from the amendment proposed by Hon Michael Mischin in two ways. 
First, it excludes aggravated burglary offences when the only circumstance of aggravation is being in company. 
Second, it excludes the offence of burglary in non-aggravated circumstances. Therefore, the offences captured by 
the amendment include: under section 401(1) of the Criminal Code, when a person intends to commit an offence 
during an aggravated home burglary or a burglary in a dwelling other than a home but committed in circumstances 
of aggravation; and under section 401(2) of the Criminal Code, when a person commits an offence during an 
aggravated home burglary or a burglary in a dwelling other than a home but committed in circumstances of 
aggravation, except for when the offence is committed in company with another person or persons. For those reasons, 
I ask the chamber to support the amendment. 
Amendment put and passed. 
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Schedule, as amended, put and passed. 
Title — 
Hon MICHAEL MISCHIN: I move — 

Page 1, line 6 — To delete “persons of a particular class,” and substitute — 
high risk serious offenders, 

The purpose of my amendment is simply to particularise the class of persons to which the bill is aimed—that is, 
high-risk serious offenders—by removing the term “persons of a particular class” and replacing it with “high risk 
serious offenders”. 
Hon SUE ELLERY: I support the amendment. 
Amendment put and passed. 
Title, as amended, put and passed. 
Bill reported, with amendments. 

Recommittal 
On motion without notice by Hon Sue Ellery (Leader of the House), resolved — 

That the High Risk Offenders Bill 2019 be recommitted for the purposes of reconsidering clauses 2 and 3. 

Committee 
The Deputy Chair of Committees (Hon Adele Farina) in the chair; Hon Sue Ellery (Leader of the House) in charge 
of the bill. 
Clause 2: Commencement — 
Hon MICHAEL MISCHIN: I regret the necessity for this to happen at this stage, but since the publication of the 
124th report of the Standing Committee on Uniform Legislation and Statutes Review, there has developed a practice, 
or an inclination, for the chamber to support there being a time limit imposed on provisions in acts, or acts themselves, 
if they are not brought into operation within 10 years of receiving royal assent. The opportunity has been taken 
here to do the same for this legislation. I have no doubt that most, if not all, of the provisions will come into operation 
fairly shortly, but in the event that they do not, it would be a way of keeping control of the statute book. I move — 

Page 2, after line 9 — To insert — 
(2) However — 

(a) if no day is fixed under subsection (1)(b) before the end of the period of 10 years 
beginning on the day on which this Act receives the Royal Assent, this Act is repealed 
on the day after that period ends; or 

(b) if paragraph (a) does not apply, and a provision of this Act does not come into operation 
before the end of the period of 10 years beginning on the day on which this Act receives 
the Royal Assent, the provision is repealed on the day after that period ends. 

Hon SUE ELLERY: I support the amendment. 
Hon NICK GOIRAN: I support the amendment. As we know, pursuant to clause 2, the government has full licence 
to proclaim the commencement of all the provisions, with the exception of the self-explanatory part 1 provisions, 
to commence on different days. This amendment will ensure that if that is not done within 10 years, the whole 
thing will be repealed. My question to the minister is: when is it intended that these provisions will be proclaimed? 
According to my notes, which were made many moons ago when we last discussed clause 2, the minister indicated 
that it was the government’s intention for all the clauses to be proclaimed at the same time, but I do not have 
a record in my notes of when it is intended that the government will do that. 
Hon SUE ELLERY: We anticipate that it will be by the end of the year. 
Amendment put and passed. 
Clause, as further amended, put and passed. 
Clause 3: Terms used — 
Hon SUE ELLERY: I move — 

Page 2, line 12 — To delete “(Sexual and Violent)” and substitute — 
Serious 
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It is a consequential amendment. 
Amendment put and passed. 
Clause, as further amended, put and passed. 

Further Report 
Bill again reported, with amendments, and, by leave, the report adopted. 

As to Third Reading — Standing Orders Suspension — Motion 
On motion without notice by Hon Sue Ellery (Leader of the House), resolved with an absolute majority — 

That so much of standing orders be suspended so as to enable the bill to be read a third time forthwith. 
Third Reading 

Bill read a third time, on motion by Hon Sue Ellery (Leader of the House), and returned to the Assembly with 
amendments. 
The DEPUTY PRESIDENT: Noting the time, I shall leave the chair until the ringing of the bells.  

Sitting suspended from 4.13 to 4.30 pm 
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